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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

P e t i t i o n e r - a p p e l l a n t  ( d e f e n d a n t )  p l e d  g u i l t y  to t h e  c h a r g e  of 

c r i m i n a l  sa le  of  d a n g e r o u s  d r u g s  and r e c e i v e d  a t h r e e - y e a r  

d e f e r r e d  s e n t e n c e  on J u n e  9 ,  1975 .  S u b s e q u e n t l y ,  t h e  s e n t e n c e  

was r evoked  and t h e  D i s t r i c t  C o u r t  s e n t e n c e d  d e f e n d a n t  to t e n  

y e a r s  i n  t h e  Montana S t a t e  P r i s o n .  On Augus t  1 3 ,  1 9 8 1 ,  d e f e n d a n t  

p e t i t i o n e d  t h e  D i s t r i c t  C o u r t  of  t h e  F i f t h  J u d i c i a l  Dis t r ic t  i n  

J e f f e r s o n  County f o r  p o s t - c o n v i c t i o n  r e l i e f .  The p e t i t i o n  was 

d e n i e d  on Augus t  24,  1 9 8 1 ,  and d e f e n d a n t  a p p e a l s .  

D e f e n d a n t  was a r r e s t e d  on March 2 2 ,  1975 ,  f o r  t h e  c r i m i n a l  

sa le  of  d a n g e r o u s  d r u g s .  De fendan t  p l e d  g u i l t y  to t h e  c h a r g e  and 

judgment  was r e n d e r e d  on J u n e  9  , 1975 .  The D i s t r i c t  C o u r t  imposed 

a t h r e e - y e a r  d e f e r r e d  s e n t e n c e  t o g e t h e r  w i t h  f i v e  c o n d i t i o n s  of 

p r o b a t i o n .  The c o n d i t i o n s  were as f o l l o w s  : 

1. T h a t  t h e  d e f e n d a n t  s e e k  and c o m p l e t e  r e h a b i l i t a t i o n  f o r  

h i s  a d m i t t e d  a l c o h o l i s m  and t h a t  he make e v e r y  e f f o r t  to a t t e n d  a 

v o - t e c h  s c h o o l  and a c q u i r e  t r a i n i n g  and e d u c a t i o n  t h a t  w i l l  p r e -  

p a r e  him f o r  employment.  

2 .  T h a t  t h e  d e f e n d a n t  obey  a l l  s t a t u t e s  of t h e  S t a t e  of 

Montana and a l l  m u n i c i p a l  r e g u l a t i o n s  and o r d i n a n c e s .  

3 .  T h a t  t h e  d e f e n d a n t  a b s t a i n  from a s s o c i a t i o n  w i t h  a l l  

known u s e r s  and sellers of  d a n g e r o u s  d r u g s .  

4 .  T h a t  t h e  d e f e n d a n t  comply w i t h  a l l  r u l e s  and r e q u i r e m e n t s  

o f  t h e  Board o f  P a r d o n s ,  and r e p o r t  r e g u l a r l y  to t h e  r e p r e s e n t a -  

t i v e  of  s a i d  b o a r d .  

Two d a y s  l a t e r ,  on J u n e  11, 1975 ,  d e f e n d a n t  commit ted a m i s -  

demeanor  t h e f t  f o r  which he  p l e d  g u i l t y .  On J u l y  7 ,  1975 ,  t h e  

J e f f e r s o n  County A t t o r n e y ' s  O f f i c e  f i l e d  a m o t i o n  t o  r e v o k e  

d e f e r r e d  i m p o s i t i o n  of  s e n t e n c e  on t h e  g r o u n d s  t h a t  d e f e n d a n t  had 

v i o l a t e d  numbers t w o  and t h r e e  of h i s  p r o b a t i o n  by u s i n g  a l c o h o l  

and c o m m i t t i n g  a  misdemeanor  t h e £  t .  A f t e r  h e a r i n g ,  on J u l y  1 4 ,  

1975 ,  t h e  D i s t r i c t  C o u r t  d e n i e d  t h e  m o t i o n  to r e v o k e  b u t  amended 

t h e  o r i g i n a l  d e f e r r e d  s e n t e n c e  to i n c l u d e  a n o t h e r  c o n d i t i o n ,  



" [ t l h a t  t h e  d e f e n d a n t  be commit ted to and c o n f i n e d  a t  t h e  Warm 

S p r i n g s  S t a t e  H o s p i t a l ,  f o r  n o t  less  t h a n  two y e a r s ,  f o r  t reat-  

ment  o f  h i s  a l c o h o l i s m ,  and o t h e r  p s y c h o l o g i c a l  p rob l ems . "  

De fendan t  was commit ted to  t h e  W a r m  S p r i n g s  S t a t e  H o s p i t a l  

b u t  e s c a p e d  w i t h i n  s i x  weeks ,  somet ime a round  Augus t  2 0 ,  1975 .  

S h o r t l y  a f  t e r  d e f e n d a n t  l e f t  W a r m  S p r i n g s ,  d e f e n d a n t  was iden-  

t i f i e d  as a p a r t i c i p a n t  i n  a r o b b e r y  i n  M i s s o u l a ,  Montana.  The 

d a y  a f t e r  t h e  r o b b e r y ,  d e f e n d a n t  was a r r e s t e d  i n  C o l o r a d o  

f o l l o w i n g  a s h o o t - o u t  be tween  d e f e n d a n t  I s  companion and t h e  

C o l o r a d o  Highway P a t r o l .  A l though  t h e  s h o o t - o u t  r e s u l t e d  i n  t w o  

d e a t h s ,  c h a r g e s  a g a i n s t  d e f e n d a n t  were dropped  because  he  had n o t  

t a k e n  p a r t  i n  t h e  s h o o t i n g  i n c i d e n t .  

On O c t o b e r  8 ,  1975 ,  t h e  J e f f e r s o n  County A t t o r n e y ' s  O f f i c e  

f i l e d  a second  mo t ion  to r e v o k e  t h e  d e f e r r e d  i m p o s i t i o n  of sen-  

t e n c e  upon t h e  f o l l o w i n g  g r o u n d s ;  t h a t  d e f e n d a n t  had l e f t  Warm 

S p r i n g ?  w i t h o u t  c o n s e n t  o f  t h e  s t a f f ,  t h a t  d e f e n d a n t  had com- 

m i t t e d  t h e  o f f e n s e  o f  r o b b e r y ,  t h a t  d e f e n d a n t  had b e e n  a r r e s t e d  

b y  t h e  C o l o r a d o  Highway P a t r o l ,  t h a t  d e f e n d a n t  had l e f t  t h e  

j u r i s d i c t i o n  o f  h i s  p a r o l e  o f f i c e r  w i t h o u t  p e r m i s s i o n ,  t h a t  

d e f e n d a n t  had engaged  i n  a ser ies  of  c o n t i n u o u s  v i o l a t i o n s  of t h e  

c o n d i t i o n s  of  t h e  d e f e r r e d  s e n t e n c e ,  and t h a t  it was i n  t h e  b e s t  

i n t e r e s t s  of  s o c i e t y  t h a t  d e f e n d a n t  be i n c a r c e r a t e d  a t  Montana 

S t a t e  P r i s o n .  On O c t o b e r  13, 1975 ,  t h e  D i s t r i c t  C o u r t  r evoked  

t h e  d e f e r r e d  i m p o s i t i o n  o f  s e n t e n c e  and s e n t e n c e d  d e f e n d a n t  to 

t e n  y e a r s  i n  t h e  Montana S t a t e  P r i s o n  on h i s  p r e v i o u s  p l e a  of 

g u i l t y  to  t h e  c h a r g e  o f  c r i m i n a l  sa le  o f  d a n g e r o u s  d r u g s .  

The D i s t r i c t  C o u r t  of t h e  F o u r t h  J u d i c i a l  D i s t r i c t  i n  

M i s s o u l a ,  Montana,  o r d e r e d  d e f e n d a n t  to r e t u r n  to  M i s s o u l a  

whereupon d e f e n d a n t  p l e d  g u i l t y  to t h e  r o b b e r y  c h a r g e .  On March 

1 2 ,  1 9 7 6 ,  d e f e n d a n t  was s e n t e n c e d  t o  f o r t y  y e a r s  i n  t h e  Montana 

S t a t e  P r i s o n ,  w i t h  c r e d i t  f o r  1 8 1  d a y s  a l r e a d y  s e r v e d  i n  t h e  

M i s s o u l a  County  j a i l .  

On Augus t  1 3 ,  1981 ,  d e f e n d a n t  p e t i t i o n e d  t h e  Dis t r ic t  C o u r t  

o f  t h e  F i f t h  J u d i c i a l  D i s t r i c t  i n  J e f f e r s o n  County f o r  p o s t -  



c o n v i c t i o n  r e l i e f  p u r s u a n t  to s e c t i o n  46-21-101, MCA, on t h e  cri- 

m i n a l  sa le  of  d a n g e r o u s  d r u g s  s e n t e n c e .  On Augus t  24,  1 9 8 1 ,  t h e  

D i s t r i c t  C o u r t  d e n i e d  t h e  p e t i t i o n .  

On J u n e  1 8 ,  1 9 8 2 ,  d e f e n d a n t  was r e l e a s e d  from t h e  Montana 

S t a t e  P r i s o n  on p a r o l e .  A s  of  J u l y  1, 1 9 8 2 ,  t h e  p r o j e c t e d  d a t e  

f o r  d e f e n d a n t ' s  t e r m i n a t i o n  of  p a r o l e  was J u n e  20 ,  2012. I t  

a p p e a r s  d e f e n d a n t  h a s  been  g r a n t e d  a p p r o x i m a t e l y  t h r e e  y e a r s ,  

s e v e n t y - f o u r  d a y s  o f  good t i m e  s i n c e  he  began  s e r v i n g  t h e  

M i s s o u l a  County s e n t e n c e .  Acco rd ing  to  t h e  Depa r tmen t  of  

I n s t i t u t i o n s ,  C o r r e c t i o n s  D i v i s i o n ,  d e f e n d a n t ' s  o b l i g a t i o n  to  

J e f f e r s o n  County to t h e  t e n - y e a r  s e n t e n c e  was f u l f i l l e d  on A p r i l  

21,  1 9 8 2 ,  and he was d i s c h a r g e d  due  to  c o m p l e t i o n  of h i s  sen-  

t e n c e .  

D e f e n d a n t  a p p e a l s  t h e  D i s t r i c t  C o u r t  of  t h e  F i f t h  J u d i c i a l  

D i s t r i c t ' s  d e n i a l  o f  h i s  p e t i t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f .  

The i s s u e s  r a i s e d  on a p p e a l  a r e :  

1. Whether  t h e  a p p e a l  from t h e  D i s t r i c t  C o u r t ' s  d e n i a l  of  

d e f e n d a n t  I s  p e t i t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f  is moot. 

2 .  Whether  t h e  Dis t r ic t  C o u r t  v i o l a t e d  s e c t i o n  95-2206, 

R.C .M. ,  1947 ,  (now c o d i f i e d  as s e c t i o n  46-18-201, MCA) ,  and A r t .  

11, S e c .  1 7 ,  o f  t h e  Montana C o n s t i t u t i o n  by amending d e f e n d a n t ' s  

d e f e r r e d  s e n t e n c e  to  i n c l u d e  a manda to ry  two-year  term a t  t h e  

W a r m  S p r i n g s  S t a t e  H o s p i t a l .  

3 .  Whether  t h e  i m p o s i t i o n  of a manda to ry  two-year  term a t  

W a r m  S p r i n g s  S t a t e  H o s p i t a l  was n o t  a c t u a l l y  a c o n d i t i o n  of t h e  

d e f e r r e d  i m p o s i t i o n  of  s e n t e n c e  b u t  r a t h e r  a v a l i d  p e n a l  sen-  

tence. 

4 .  Whether  t h e  D i s t r i c t  C o u r t  l a c k e d  j u r i s d i c t i o n  to e n t e r -  

t a i n  a s econd  r e v o c a t i o n  mo t ion  on O c t o b e r  8 ,  1975 ,  a s  it had 

a l r e a d y  imposed a p e n a l  s e n t e n c e  on  J u l y  1 4 ,  1975 .  

Responden t  a r g u e s  s i n c e  d e f e n d a n t  h a s  a t t a c k e d  o n l y  t h e  sen-  

t e n c e  f rom J e f f e r s o n  County t h a t  h a s  now e x p i r e d ,  t h e  a p p e a l  is 

moot .  The U n i t e d  S t a t e s  Supreme C o u r t  r e c e n t l y  r u l e d  upon t h i s  

i s s u e  i n  Lane v. Williams ( 1 9 8 2 ) ,  U.S. .- , 1 0 2  S .Ct .  1 3 2 2 ,  



--- - L.Ed.2d - - - - -  . I n  Lane ,  two d e f e n d a n t s  e n t e r e d  i n t o  a p l e a  -- 

b a r g a i n  w i t h  s t a t e - c o u r t  p r o s e c u t o r s .  The o f f e n s e  c a r r i e d  a n  

i n d e t e r m i n a t e  s e n t e n c e  of impr i sonmen t  and a manda to ry  t h r e e - y e a r  

p a r o l e  t e r m .  When t h e  t w o  d e f e n d a n t s  p l e d  g u i l t y ,  t h e y  were n o t  

i n fo rmed  t h a t  t h e i r  n e g o t i a t e d  s e n t e n c e  i n c l u d e d  t h e  manda to ry  

p a r o l e  term. Both  d e f e n d a n t s  s e r v e d  t i m e  i n  p r i s o n ,  were 

d i s c h a r g e d  and s u b s e q u e n t l y  v i o l a t e d  t h e  c o n d i t i o n s  o f  t h e i r  

p a r o l e .  When d e f e n d a n t s  were f o r c e d  t o  r e t u r n  to p r i s o n  as 

p a r o l e  v i o l a t o r s  t h e y  p e t i t i o n e d  f o r  a w r i t  of h a b e a s  c o r p u s  i n  

F e d e r a l  D i s t r i c t  C o u r t  s e e k i n g  t o  e l i m i n a t e  t h e  manda to ry  p a r o l e  

term from t h e i r  s e n t e n c e s .  The U n i t e d  S t a t e s  Supreme C o u r t  h e l d  

t h a t  had d e f e n d a n t s  s o u g h t  to se t  a s i d e  t h e i r  c o n v i c t i o n s  and 

p l e d  anew, t h e i r  cases would n o t  be moot as d e f e n d a n t s  would 

t h e n  be f r e e  to  s t a n d  t r i a l  f o r  t h e  o f f e n s e  and p o s s i b l y  r e c e i v e  

g r e a t e r  s e n t e n c e s .  However, d e f e n d a n t s  s o u g h t  o n l y  to a t t a c k  

t h e i r  s e n t e n c e s ,  which had e x p i r e d  i n  t h e  c o u r s e  of  t h e i r  pro-  

c e e d i n g s .  The U n i t e d  S t a t e s  Supreme C o u r t  h e l d :  

" S i n c e  r e s p o n d e n t s  e l e c t e d  o n l y  to a t t a c k  
t h e i r  s e n t e n c e s ,  and s i n c e  t h o s e  s e n t e n c e s  
e x p i r e d  d u r i n g  t h e  c o u r s e  o f  t h e s e  p ro -  
c e e d i n g s ,  t h i s  case is moot. ' N u l l i f i c a t i o n  
o f  a c o n v i c t  i o n  may have i m p o r t a n t  b e n e f i t s  
f o r  a d e f e n d a n t  . . . b u t  u r g i n g  i n  a h a b e a s  
c o r p u s  p r o c e e d i n g  t h e  c o r r e c t i o n  of a s e n t e n c e  
a l r e a d y  s e r v e d  is a n o t h e r  matter.  ' N o r t h  
C a r o l i n a  v .  R i c e ,  404 U.S. 244 ,  248 ,  9 2  S .C t .  
402 ,  405 ,  30 L.Ed.2d 413." 1 0 2  S.Ct .  a t  1327 .  

I n  t h e  p r e s e n t  case as i n  Lane ,  s u p r a ,  d e f e n d a n t  is 

a t t e m p t i n g  t o  a t t a c k  o n l y  t h e  s e n t e n c e  t h a t  a r o s e  from h i s  p l e a  

o f  g u i l t y  to t h e  c h a r g e  of  c r i m i n a l  sa le  of d a n g e r o u s  d r u g s .  A s  

e x p l a i n e d  a b o v e ,  c o n s i d e r i n g  t h e  amount of  good t i m e  d e f e n d a n t  

h a s  accumula t ed  w h i l e  s e r v i n g  t h e  J e f f e r s o n  County s e n t e n c e  and 

t h e  merged M i s s o u l a  County s e n t e n c e ,  t h e  J e f f e r s o n  County sen-  

t e n c e  h a s  now e x p i r e d  and d e f e n d a n t ' s  a p p e a l  is  moot.  T h i s  C o u r t  

w i l l  n o t  c o n s i d e r  moot p o i n t s .  S t a t e  v .  B i n z l e r  ( 1 9 7 9 ) ,  ---- 

Mont . -- , 599 P.2d 349 ,  36 S t .Rep .  1580 .  

D e f e n d a n t  a r g u e s  a p r e v i o u s  t e n - y e a r  s e n t e n c e  c o n t a i n e d  i n  a 

p r e - s e n t e n c e  i n v e s t i g a t i o n  r e p o r t  would have  g r e a t e r  i n£  l u e n c e  

upon t h e  s e n t e n c i n g  judge  t h a n  would a two-year  s e n t e n c e .  



However, a  s e n t e n c i n g  judge is to be concerned  p r i m a r i l y  w i t h  t h e  

f a c t  o f  a  p r e v i o u s  c o n v i c t i o n ,  n o t  t h e  accompanying s e n t e n c e .  

See  s e c t i o n  46-18-501, e t  s e q . ,  MCA. Here, t h e  r e c o r d  is void  of 

any  i n d i c a t i o n  t h a t  d e f e n d a n t  I s  Mi s sou la  County s e n t e n c e  was 

i n f l u e n c e d  by t h e  l e n g t h  of t h e  J e f f e r s o n  County s e n t e n c e .  

A s  d e f e n d a n t ' s  a p p e a l  is now moot and a s  t h e r e  is n o t h i n g  i n  

t h e  r e c o r d  which r e f l e c t s  d e f e n d a n t  r e c e i v e d  a  g r e a t e r  s e n t e n c e  

i n  Mis sou la  County due to  t h e  J e f f e r s o n  County s e n t e n c e ,  t h e  

Distr ict  C o u r t ' s  d e n i a l  of  d e f e n d a n t ' s  p e t i t i o n  f o r  p o s t -  

c o n v i c t i o n  r e l i e f  is af  f  irmed . 
n 

W e  c o n c u r :  \ I 


