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L o n g f e l l o w  s t i l l  owes $1 ,709 .63  o n  t h e  n o t e .  L o n g f e l l o w  coun- 

t e r c l a i m e d  t h a t  762 s e r v i c e  c o n t r a c t s  s h o u l d  have been  c r e d i t e d  

t o  h i s  a c c o u n t .  Acco rd ing  to L o n g f e l l o w ,  n o t  o n l y  is t h e  pro-  

m i s s o r y  n o t e  f u l l y  p a i d ,  b u t  I S 1  owes him $ 1 , 8 1 0  i n  commiss ions .  

The D i s t r i c t  C o u r t  found t h a t  t h e  e v i d e n c e  d i d  n o t  s u p p o r t  

Long f e l l o w ' s  c o u n t e r c l a i m .  

L o n g f e l l o w  raises two s e e m i n g l y  c o n t r a d i c t o r y  i s s u e s  o n  

a p p e a l .  F i r s t ,  he claims t h e  Dis t r ic t  C o u r t  e r r e d  by  a p p a r e n t l y  

n o t  c o n s t r u i n g  t h e  p r o m i s s o r y  n o t e  and t h e  u n d e r l y i n g  a g r e e m e n t  

( l e t t e r )  as  one  i n s t r u m e n t .  Then ,  i n  t h e  second  i s s u e ,  he  claims 

t h e  Dis t r ic t  C o u r t  e r r e d  by m i s i n t e r p r e t i n g  t h e  u n d e r l y i n g  

a g r e e m e n t .  

T h e r e  is n o t h i n g  i n  t h e  r e c o r d  to s u p p o r t  a p p e l l a n t ' s  f i r s t  

c o n t e n t i o n  t h a t  t h e  D i s t r i c t  C o u r t  f a i l e d  to c o n s t r u e  t h e  p ro-  

m i s s o r y  n o t e  and t h e  u n d e r l y i n g  ag reemen t  t o g e t h e r .  N e a r l y  a l l  

o f  t h e  e v i d e n c e  a t  t r i a l  went  to  t h e  c o n s t r u c t i o n  of t h e  

u n d e r l y i n g  c o n t r a c t ,  and d e t e r m i n i n g  who had r e f e r r e d  which car 

d e a l e r s  t o  I S I .  W e  need n o t  c o n s i d e r  t h i s  i s s u e  s i n c e  it is n o t  

b a s e d  on t h e  r e c o r d .  

I n  h i s  second  i s s u e ,  Longfe l l ow  b a s i c a l l y  claims t h a t  t h e  

D i s t r i c t  C o u r t  m i s i n t e r p r e t e d  t h e  word " r e f e r r e d "  as it is used 

i n  t h e  u n d e r l y i n g  a g r e e m e n t .  Long f e l l o w  c o n t e n d s  t h a t  h i s  

u n c o n t r o v e r t e d  t e s t i m o n y  showed he r e f e r r e d  c e r t a i n  car d e a l e r s  

t o  I S I ,  and t h e r e f o r e  he s h o u l d  be c r e d i t e d  w i t h  t h e  service 

c o n t r a c t s  s o l d  by t h o s e  d e a l e r s .  Acco rd ing  to Long f e l l o w ,  e v i -  

d e n c e  t h a t  a n o t h e r  a g e n t  f o r  I S 1  a l s o  r e f e r r e d  car d e a l e r s  to I S 1  

is i r r e l e v a n t  b e c a u s e  t h e  c o n t r a c t  d o e s  n o t  r e q u i r e  t h a t  

L o n g f e l l o w  be t h e  sole p e r s o n  making t h e  r e f e r r a l s .  

L o n g f e l l o w ' s  c o n t e n t i o n  mus t  f a i l  s i m p l y  because  it is n o t  

s u p p o r t e d  by t h e  r e c o r d .  

I t  is e l e m e n t a r y  t h a t  e ach  p a r t y  mus t  p rove  h i s  own a f f i r -  

m a t i v e  a l l e g a t i o n s .  S e c t i o n  26-1-401, MCA, and sect i o n  26-1-402, 

MCA. The claim o f  s a t i s f a c t i o n  on  a p r o m i s s o r y  n o t e  is a n  

a f f  i r m a t i v e  a l l e g a t i o n  and mus t  be proved  by a p r e p o n d e r a n c e  of 



t h e  e v i d e n c e .  Baker  N a t i o n a l  Bank v .  Lestar  ( 1 9 6 9 ) ,  1 5 3  Mont. 

45 ,  453 P.2d 774;  E . H .  C o l t h a r p  & C o .  v .  T a y l o r  ( 1 9 7 4 ) ,  30 Utah2d 

448 ,  519 P.2d 885.  Here, a p p e l l a n t  L o n g f e l l o w  s i m p l y  d i d  n o t  

meet t h i s  b u r d e n .  

A t  t r i a l ,  a p p e l l a n t ' s  case c o n s i s t e d  of  h i s  own vague test i-  

mony and t h e  noncommi t t a l  t e s t i m o n y  o f  o n e  car  d e a l e r .  

L o n g f e l l o w  t e s t i f i e d  t h a t  p r i o r  to May 1 9 7 8  h e  had worked f o r  

Gamut I n s u r a n c e  Company and mos t  o f  t h e  car d e a l e r s  i n  t h e  

B i l l i n g s  area were h i s  c u s t o m e r s .  S p e c i f i c a l l y ,  Long f e l l o w  

t e s t i f i e d  t h a t  p r i o r  to May 1 9 7 8  h e  r e f e r r e d  Arn lund  Auto P l a z a ,  

Ryan O l d s m o b i l e  , Midland Dodge, D-J  Volkswagen,  Town and C o u n t r y  

GMC, and C a p i t a l  Ford i n  H e l e n a ,  to Gamut I n s u r a n c e .  A f t e r  May 

1 9 7 8 ,  when L o n g f e l l o w  made t h e  l o a n  a g r e e m e n t  w i t h  I S I ,  

L o n g f e l l o w  began  to  make r e f e r r a l s  f o r  I S 1  t h r o u g h  t h e  l o c a l  car 

d e a l e r s .  H e  t e s t i f i e d  t h a t  he had n e a r l y  d a i l y  c o n t a c t  w i t h  

e v e r y  car d e a l e r  i n  B i l l i n g s  and had r e p e a t e d l y  r e f e r r e d  them to 

I S I .  H e  gave  no s p e c i f i c s  c o n c e r n i n g  when t h e  r e f e r r a l s  t o o k  

p l a c e  and i n t r o d u c e d  no  e v i d e n c e  showing how many s e r v i c e  

c o n t r a c t s  r e s u l t e d  f rom t h e s e  r e f e r r a l s .  Long f e l l o w  j u s t  made 

t h e  b road  s t a t e m e n t  t h a t  he r e f e r r e d  a l l  of h i s  p r e v i o u s  Gamut 

c u s t o m e r s  t o  I S 1  , i n c l u d i n g  Arn lund  Auto  P l a z a ,  Ryan O l d s m o b i l e  , 

Bob S m i t h  Au tos  and Midland Dodge. 

The o n l y  o t h e r  e v i d e n c e  s u b m i t t e d  b y  L o n g f e l l o w  was t h e  

t e s t i m o n y  o f  David P i e r c e ,  manager  of Arnlund Auto P l a z a .  The 

f o l l o w i n g  t e s t i m o n y  by  M r .  p i e r c e  is v e r y  t e l l i n g :  

"Q. Did M r .  L o n g f e l l o w  r e f e r  P l a i n t i f f ,  
I n s u r a n c e  S p e c i a l i s t s  I n c o r p o r a t e d ,  and AWC to 
you? A. C l i f f  Tophem -- W e  had been  d e a l i n g  
b a c k  and f o r t h  w i t h  Dale and C l i f f ,  and a t  t h e  
t i m e  I would s a y  were c o m p e t i t o r s .  And i n  
d e a l i n g  w i t h  Dale, w e  had s i g n e d  w i t h  some of  
h i s  companies .  And he had t h e  Ming C e n t e r  and 
Dale worked w i t h  cars t h e r e .  And it was a 
c o n v e n i e n t  l o c a t i o n  f o r  u s .  And w e  d i d  d o  
b u s i n e s s  w i t h  him a t  t h e  Ming C e n t e r ,  a lso .  
C l i f f  c a l l e d  on u s  numerous t i m e s .  H e  w a s  w i t h  
o n e  and t h e n  s w i t c h e d  t o  a n o t h e r .  And Dale 
was work ing  a t  t h e  Ming C e n t e r .  And I d i d  
t a l k  to him. I c a l l e d  him and a s k e d  him a b o u t  
C l i f f ,  because  w e  were t h i n k i n g  o f  d r o p p i n g  
t h e  o t h e r  t w o  companies  e n t i r e l y .  And he d i d  
s a y  t h a t  C l i f f  would s e r v i c e  t h e  a c c o u n t  and 
d o  a good j o b  f o r  u s .  And I k i n d  of  f e l t  t h a t  



M r .  J u s t i c e  Gene B.  Da ly  d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

Dale L o n g f e l l o w ,  t h e  maker of  a $ 2 , 0 0 0  p r o m i s s o r y  n o t e  i n  

f a v o r  o f  I n s u r a n c e  S p e c i a l i s t s ,  I n c . ,  a p p e a l s  from a judgment  

i s s u e d  by  t h e  D i s t r i c t  C o u r t  of  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  

Y e l l o w s t o n e  County.  The D i s t r i c t  C o u r t  found t h a t  Long f e l l o w ' s  

c o u n t e r c l a i m  o f  s a t i s f a c t i o n  on t h e  n o t e  was n o t  s u p p o r t e d  by t h e  

e v i d e n c e  and g r a n t e d  judgment f o r  I n s u r a n c e  S p e c i a l i s t s ,  I n c .  i n  

t h e  amount o f  $2 ,262 .84 .  

A p p e l l a n t  L o n g f e l l o w  is an  i n s u r a n c e  a g e n t .  One t y p e  of 

i n s u r a n c e  c o n t r a c t  he  h e l p s  to s e l l  is t h e  e x t e n d e d  w a r r a n t y  ser- 

v i c e  c o n t r a c t  i s s u e d  b y  I n s u r a n c e  S p e c i a l i s t s ,  I n c .  ( I S I )  

t h r o u g h  a u t o m o b i l e  d e a l e r s .  I n s u r a n c e  S p e c i a l i s t s  i s s u e s  t h e s e  

c o n t r a c t s  unde r  t h e  name, Automobi le  War ran ty  C o r p o r a t i o n  (AWC) . 
L o n g f e l l o w  p a r t i c i p a t e s  i n  t h e  s e l l i n g  o f  t h e s e  c o n t r a c t s  by 

" r e f e r r i n g "  t h e  car d e a l e r  to t h e  i n s u r a n c e  company he r e p r e -  

s e n t s ,  i n  t h i s  case, I S I .  

On May 1, 1978 ,  IS1 lent L o n g f e l l o w  $2 ,000  f o r  a p r o m i s s o r y  

n o t e  due  on May 1, 1980 .  Both  p a r t i e s  a d m i t  t h a t  a l e t t e r  s e n t  

t o  L o n g f e l l o w  .by  t h e  p r e s i d e n t  of  I S 1  is p a r t  of t h e  l o a n  

a g r e e m e n t .  The l e t t e r  c o n t a i n s  t h e  f o l l o w i n g  r e l e v a n t  p r o v i -  

s i o n s  : 

"1. I t  is  a g r e e d  t h a t  w e  w i l l  c r e d i t  y o u r  
p r o m i s s o r y  n o t e  a t  t h e  r a t e  o f  $5 p e r  
Automobi le  W a r r a n t y  C o r p o r a t i o n  s e r v i c e  
c o n t r a c t  i s s u e d  and p a i d  to  Automobi le  
W a r r a n t y  C o r p o r a t i o n  from y o u r  Montana d e a l e r s  
t h a t  are r e f e r r e d  to u s  by y o u r s e l f  d u r i n g  t h e  
p e r i o d  of 5/1/78 t h r o u g h  5/1/80.  

" 2 .  I f  t h e  t o t a l  s e r v i c e  c o n t r a c t s  are 400 o r  
rnore, t h e n  t h e  n o t e  is p a i d  o f f  i n  f u l l .  
Any th ing  less t h a n  400 w i l l  l e a v e  a b a l a n c e  
d u e  and p a y a b l e  as of 5/1/80. I f  t h e  t o t a l  
number of s e r v i c e  c o n t r a c t s  e x c e e d s  400 ,  you r  
p r o m i s s o r y  n o t e  w i l l  be p a i d  o f f  and you w i l l  
r e c e i v e  an  a d d i t i o n a l  $5 f o r  e v e r y  c o n t r a c t  
o v e r  t h a t  amount d u r i n g  t h e  p e r i o d  of  t i m e  
i n d i c a t e d  . " 

The c o n t r o v e r s y  h e r e  c e n t e r s  upon how many s e r v i c e  w a r r a n t y  

c o n t r a c t s  s h o u l d  have  been  c r e d i t e d  to t h e  d e b t  L o n g f e l l o w  owed 

o n  t h e  p r o m i s s o r y  n o t e .  I S 1  c l a i m s ,  and t h e  D i s t r i c t  C o u r t  

f o u n d ,  t h a t  a f t e r  d e d u c t i n g  a l l  p o s s i b l e  commiss ions ,  



C l i f f  would.  H e  would have been  v e r y  per -  
s i s t e n t  i n  t r y i n g  to o b t a i n  o u r  b u s i n e s s  upon 
t h a t  recommendat ion and t a l k i n g  w i t h  B u r t  w e  
d i d  go w i t h  AWC." 

On r e b u t t a l ,  IS1  p r e s e n t e d  t h e  key t e s t i m o n y  of C l i f f  Tophem. 

Tophem t e s t i f i e d  t h a t  he  t o o  began working f o r  I S 1  i n  May or J u n e  

1978 ,  a f  t e r  h a v i n g  r e p r e s e n t e d  a  d i f f e r e n t  i n s u r a n c e  company. 

Tophem c o u n t e r e d  L o n g f e l l o w ' s  c l a i m s  by s t a t i n g  t h a t  h e ,  n o t  

L o n g f e l l o w ,  had s o l i c i t e d  t h e  c a r  d e a l e r s  i n  B i l l i n g s .  Tophem's 

t e s t i m o n y  was b u t t r e s s e d  by t h e  i n t r o d u c t i o n  i n t o  e v i d e n c e  of s i x  

" D e a l e r  Agreement"  c o n t r a c t s .  

I n  t h e s e  d e a l e r  a g r e e m e n t s ,  a  c a r  d e a l e r  is a u t h o r i z e d  to 

i s s u e  I S 1  ( a / k / a  AWC) s e r v i c e  c o n t r a c t s  and r e c e i v e  a commiss ion .  

Tophem s t a t e d  t h a t  he had n e g o t i a t e d  t h e  a g r e e m e n t s ,  w r i t i n g  

i n  t h e  s p e c i f i c  terms. Four  of t h e  a g r e e m e n t s  were s i g n e d  by 

Tophem as an  approved  s p e c i a l  r e p r e s e n t a t i v e  f o r  I S I .  I n  a l l ,  

Tophem had n e g o t i a t e d  d e a l e r  a g r e e m e n t s  w i t h  Arnlund Auto P l a z a ,  

Ryan O l d s m o b i l e ,  Town and C o u n t r y  GMC, Car  Marke t ,  Giv-Way Auto 

S a l e s ,  and Bob Smi th  L i n c o l n  Mercury.  

Tophem's s p e c i f i c  t e s t i m o n y ,  Dave P i e r c e  's  t e s t i m o n y  and t h e  

d o c u m e n t a t i o n  i n t r o d u c e d  a t  t r i a l  s u p p o r t  t h e  D i s t r i c t  C o u r t ' s  

f i n d i n g  t h a t  L o n g f e l l o w q s  c o u n t e r c l a i m  is w i t h o u t  meri t .  T h i s  

e v i d e n c e  a l s o  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  t h e  c a r  d e a l e r s  used 

I S 1  c o n t r a c t s  m a i n l y  because  of Tophemqs e f f o r t s .  L a s t l y ,  t h i s  

e v i d e n c e  i m p l i c i t l y  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  Tophem and 

Long f e l l o w  were compet ing  f o r  t h e  commissions  on t h e  service 

c o n t r a c t s ,  and t h a t  t h e  commissions  p r o p e r l y  went  to Tophem. 

I n  c o n t r a s t ,  L o n g f e l l o w ' s  c a s e  was s u p p o r t e d  o n l y  by h i s  own 

vague  t e s t i m o n y .  N o  e v i d e n c e  was i n t r o d u c e d  a t  t r i a l  showing 

when Long f e l l o w  made h i s  r e f e r r a l s  and which s e r v i c e  c o n t r a c t s  

r e s u l t e d  f rom t h e s e  r e f e r r a l s .  

The Dis t r ic t  C o u r t  had no e v i d e n c e  a t  t r i a l  to d e t e r m i n e  

s p e c i f i c a l l y  how much Long f e l l o w  s h o u l d  r e c e i v e  i n  commiss ions .  

No s p e c i f i c  d o c u m e n t a t i o n  i n  t h e  t r i a l  r e c o r d s  s u p p o r t s  

a p p e l l a n t ' s  c o u n t e r c l a i m  t h a t  762 s e r v i c e  c o n t r a c t s  mus t  be cre- 

d i t e d  a g a i n s t  t h e  p r o m i s s o r y  n o t e .  



A s  s t a t e d  p r e v i o u s l y ,  t h e  burden w a s  on Longfel low t o  prove 

h i s  coun t e r c l a im  by a  preponderance o f  t h e  ev idence ,  and  he  h a s  

n o t  done so .  There fore ,  t h e  D i s t r i c t  Cour t  p r o p e r l y  den i ed  h i s  

coun t e r c l a im  and p r o p e r l y  g r a n t e d  judgment t o  IS I .  

IS1  admi t s  t h a t  t h e  D i s t r i c t  Cour t  imposed an improper annua l  

i n t e r e s t  r a t e  o f  10 p e r c e n t ,  s i n c e  t h e  promissory  n o t e  r e q u i r e s  

an  8 p e r c e n t  p e r  annum i n t e r e s t  r a t e .  

The D i s t r i c t  Cour t  i s  d i r e c t e d  t o  amend i t s  judgment t o  con- 

form t o  t h i s  Opinion.  

W e  concur :  

3 4 & 4 * % &  
Chief  J u s t i c e  
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