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M r .  J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  a p p e a l  a r i ses  from an  a c t i o n  f o r  q u i e t  t i t l e  to one- 

h a l f  o f  t h e  roadway a d j o i n i n g  l o t s  owned by p l a i n t i f f s  s e p a r a t e l y  

i n  S u n n y s i d e  O r c h a r d s  No. 3 ,  a p l a t t e d  o r c h a r d  t rac t  i n  R a v a l l i  

Coun ty ,  Montana.  A f t e r  t r i a l  on J u n e  8 ,  1 9 8 1 ,  t h e  D i s t r i c t  C o u r t  

o f  t h e  F o u r t h  J u d i c i a l  D i s t r i c t  found t h e  l a n d  i n  q u e s t i o n  had 

been  abandoned and c l o s e d  by t h e  R a v a l l i  County Commissioners  i n  

1944  a n d ,  as a r e s u l t ,  r e v e r t e d  t o  t h e  a b u t t i n g  o w n e r s ,  e ach  

r e c e i v i n g  t o  t h e  c e n t e r  of  t h e  f o r m e r l y  p l a t t e d  r o a d .  

From t h a t  judgment d e f e n d a n t s  a p p e a l .  

The p l a t  o f  S u n n y s i d e  O r c h a r d s  N o .  3  was f i l e d  and r e c o r d e d  

o n  O c t o b e r  1 6 ,  1909 .  The s t a t u t o r y  c e r t i f i c a t e  of d e d i c a t i o n  

s t a t e d  i n  p a r t :  

"The l a n d  i n c l u d e d  i n  a l l  s t r e e t s ,  a v e n u e s ,  
a l l e y s ,  p a r k s  and p u b l i c  s q u a r e  shown on s a i d  
p l a t  are h e r e b y  g r a n t e d  and d e d i c a t e d  to t h e  
u s e  o f  t h e  p u b l i c  f o r e v e r  ." 

On A p r i l  5 ,  1 9 4 4 ,  a  p e t i t i o n  f o r  c o u n t y  road c l o s u r e  w i t h  

t w e l v e  s i g n a t u r e s  was f i l e d  w i t h  t h e  R a v a l l i  County C l e r k  and 

R e c o r d e r .  The p e t i t i o n  r e q u e s t e d  t h e  c l o s u r e  of e i g h t  r o a d s ,  s i x  

o f  which  were p o r t i o n s  o f  r o a d s  i n  S u n n y s i d e  O r c h a r d s  sub-  

d i v i s i o n .  One of  t h o s e  s i x ,  t h e  p l a t t e d  road  be tween  B l o c k s  1 0  

and  11 t o  t h e  n o r t h  l i n e  of  Lo t  3 0 ,  Block  1 0 ,  and L o t  3 ,  Block  

11, is t h e  s u b j e c t  o f  t h i s  a c t i o n .  H .  H .  Benson ,  t h e  c o u n t y  s u r -  

v e y o r ,  and J o e l  P.  An t r im ,  a c o u n t y  commiss ione r  and one  of t h e  

p e t i t i o n e r s ,  were a p p o i n t e d  as v i e w e r s  by t h e  coun ty  commission 

on  A p r i l  5 1  1944 .  The v i e w e r s q  r e p o r t  recommended c l o s i n g  t h e  

r o a d s .  T h i s  r e p o r t  w a s  f i l e d  w i t h  t h e  c o u n t y  c l e r k  and r e c o r d e r  

May 4 ,  1 9 4 4 ,  a f t e r  h a v i n g  been  a c c e p t e d  and o r d e r e d  f i l e d  by t h e  

c o m m i s s i o n e r s  May 3 ,  1944 .  The Commissioners  ' Minu te  Book 

r e c o r d e d  t h e  p r o c e e d i n g  on May 3 ,  1944 ,  w i t h  t h e  f o l l o w i n g  

s t a t e m e n t  : 

" ' W e  f i n d  t h e  r o a d s  a r e  n o t  b e i n g  used as 
p u b l i c  r o a d s  and are n o t  l i k e l y  t o  be used as 
s u c h ,  and c l o s i n g  of  s a i d  r o a d s  would n o t  
i n c o n v e n i e n c e  t h e  p u b l i c  i n  a n y  d e g r e e .  
T h e r e f  o r e  w e  recommend t h a t  t h e  d e s c r i b e d  



r o a d s  be c l o s e d  as p e t i t i o n e d  f o r .  Upon 
m o t i o n  made and seconded  r e p o r t  was a c c e p t e d  
and o r d e r e d  f i l e d . "  

A f t e r  1 9 4 4 ,  n e i t h e r  t h e  p l a i n t i f f s  n o r  t h e i r  p r e d e c e s s o r s  i n  

i n t e r e s t  p a i d  any  t a x e s  on any  p o r t i o n  of  t h e  roadway,  and no  

p o r t i o n  o f  t h e  roadway was f enced  i n t o  t h e  l a n d s  now b e l o n g i n g  to 

r e s p o n d e n t s  u n t i l  t h e  s p r i n g  or summer of 1980 .  

On O c t o b e r  24 ,  1 9 8 0 ,  t h e  Board o f  R a v a l l i  County 

Commiss ioners  d i r e c t e d  removal  of  o b s t r u c t i o n s  i n  t h e  roadway 

be tween  B l o c k s  10 and 11 o f  S u n n y s i d e  O r c h a r d s  No. 3 .  Responden t  

B a i l e y  had p l a c e d  a  f e n c e  a l o n g  t h e  c e n t e r  of t h e  road p r i o r  to 

t h e  c o u n t y  c o m m i s s i o n e r ' s  d i r e c t i v e  . 
The f o l l o w i n g  i s s u e s  are p r e s e n t e d  f o r  c o n s i d e r a t i o n  by t h i s  

C o u r t :  

1. Whether  a s t a t u t o r y  d e d i c a t i o n  of l a n d s  d e s i g n a t e d  f o r  

s t r e e t s  and a l l e y s  i n  a 1909 t o w n s h i p  creates a p u b l i c  roadway? 

2 .  Whether  t h e  p l a t t e d  road  i n  S u n n y s i d e  O r c h a r d s  N o .  3  

be tween  B l o c k s  10  and 11 t o  t h e  n o r t h  l i n e  of Lot  3 0 ,  Block  1 0 ,  

and L o t  3 ,  Block  11, was c l o s e d  and abandoned by  t h e  R a v a l l i  

County  Commiss ioners  on May 3 ,  1944?  

3 .  I f  s o ,  whe the r  t h e  l a n d  which made up t h a t  road  r e v e r t e d  

t o  t h e  a b u t t i n g  owners  e a c h  r e c e i v i n g  to t h e  c e n t e r  l i n e  of t h e  

f o r m e r l y  p l a t t e d  r o a d ?  

4. Whether  a s u b s e q u e n t  p u r c h a s e r  of l a n d  a d j o i n i n g  a d e d i -  

c a t e d  roadway,  where t h e  p u r c h a s e  d o e s  n o t  i n c l u d e  any p o r t i o n  of 

t h e  roadway,  a c q u i r e s  any  i n t e r e s t  t h e r e i n  i f  t h e  roadway h a s  

been  c l o s e d ?  

5.  Whether  t h e  p l a i n t i f f s  are e n t i t l e d  t o  a d e c r e e  q u i e t i n g  

t i t l e  i n  them t o  t h e  l a n d s ,  unde r  claim of  a c q u i s i t i o n  by ope ra -  

t i o n  o f  t h e  l a w ,  w i t h o u t  payment of t a x e s  or be ing  i n  p o s s e s s i o n  

o f  t h e  p r e m i s e s  f o r  t h e  s t a t u t o r y  p e r i o d  o f  t i m e ?  

6 .  Whether  R a v a l l i  County s h o u l d  be o r d e r e d  to  pay  

r e s p o n d e n t s 1  a t t o r n e y  f e e s ?  

Did t h e  s t a t u t o r y  d e d i c a t i o n  of l a n d s  d e s i g n a t e d  f o r  s t r ee t s  

and a l l e y s  i n  t h e  1909 p l a t  c reate  a  p u b l i c  h ighway? 



I n  o u r  a n a l y s i s  o f  t h e  c o n t r o l l i n g  s t a t u t e s  d u r i n g  t h e  

p e r i o d s  h e r e  i n v o l v e d ,  w e  emphas i ze  t h a t  t h e r e  h a s  b e e n  

c o n s t a n t  and c o n t i n u o u s  amendment and m o d i f i c a t i o n  of t h e  s t a t u -  

t e s  p e r t a i n i n g  to s t r e e t s ,  r o a d s  and highways from t h e  1895  c o d e  

on  down t h r o u g h  to t h e  p r e s e n t .  I t  t h e r e f o r e  becomes c r i t i c a l l y  

n e c e s s a r y  t o  c o n s i d e r  t h e  s t a t u t e s  as a c t u a l l y  i n  e f f e c t  a t  any 

s p e c i f i c  d a t e .  

A s  p r e v i o u s l y  s t a t e d ,  t h e  1909 c e r t i f i c a t e  of d e d i c a t i o n  i n  

p e r t i n e n t  p a r t  s t a t e d :  

"The l a n d  i n c l u d e d  i n  a l l  s t r ee t s ,  a v e n u e s ,  
a l l e y s ,  . . . shown on s a i d  p l a t  are h e r e b y  
g r a n t e d  and d e d i c a t e d  to t h e  use  of t h e  p u b l i c  
f o r e v e r .  " 

I n  t h e  making o f  t h i s  p l a t ,  t h e  owners  compl ied  w i t h  S e c t i o n  

3470 ,  Rev i sed  Codes o f  Montana 1 9 0 7 ,  which had b e e n  i n  e f f e c t  

s i n c e  a t  l e a s t  1895 .  I n  a d d i t i o n ,  s e c t i o n  3475, Revised  Codes  

o f  Montana 1907 ,  as a l s o  i n  e f f e c t  s i n c e  1895 ,  p r o v i d e d  i n  pe r -  

t i n e n t  p a r t :  

" E v e r y  . . . g r a n t  to t h e  p u b l i c  . . . marked 
o r  n o t e d  as s u c h  on t h e  p l a t  of t h e  c i t y  or 
town,  o r  a d d i t i o n ,  m u s t  be c o n s i d e r e d ,  to a l l  
i n t e n t s  and p u r p o s e s ,  a s  a deed t o  t h e  s a i d  
d o n e e . "  

W e ,  t h e r e f o r e ,  f i n d  t h a t  t h e r e  was c o m p l i a n c e  w i t h  t h e  1907  

c o d e s  i n  t h e  making o f  t h e  d e d i c a t i o n ,  and t h a t  such  d e d i c a t i o n  

m u s t  be c o n s i d e r e d  as a deed to t h e  p u b l i c .  The e f f e c t  of t h a t  

d e d i c a t i o n  is d e s c r i b e d  i n  s e c t i o n  1337 ,  Revised  Codes of  

Montana 1907 , which i n  p e r t i n e n t  p a r t  s ta tes  : 

" A l l  h ighways ,  r o a d s ,  s t reets ,  a l l e y s ,  . . . 
l a i d  o u t  . . . b y  t h e  p u b l i c  . . ., or i f  l a i d  
o u t  or  e r e c t e d  by  o t h e r s ,  d e d i c a t e d  or aban- 
doned to t h e  p u b l i c ,  . . . are p u b l i c  h igh -  
ways.  " 

The f o r e g o i n g  s e c t i o n  w a s  e n a c t e d  as a p a r t  of  c h a p t e r  44 o f  t h e  

1 9 0 3  S e s s i o n  Laws. I n  a d d i t i o n ,  i n  t h e  same s e s s i o n  l a w s ,  sec- 

t i o n  1342 ,  Revised  Codes  o f  Montana 1907 ,  was e n a c t e d  which i n  

p e r t i n e n t  p a r t  s t a t e d :  

"By t a k i n g  or a c c e p t i n g  l a n d  f o r  a highway t h e  
p u b l i c  a c q u i r e  o n l y  t h e  r i g h t  of  way and t h e  
i n c i d e n t s  n e c e s s a r y  to e n j o y i n g  and main- 
t a i n i n g  t h e  same . . ." 



We, t h e r e f o r e ,  c o n c l u d e  t h a t  by t h e  d e d i c a t i o n ,  t h e  roadway or 

s t r e e t  h e r e  i n  q u e s t i o n  was c l a s s i f i e d  by t h e  1907 c o d e s  a s  be ing  

a " p u b l i c  h ighway."  I n  a d d i t i o n ,  w e  h o l d  t h a t  i n  a c c o r d a n c e  w i t h  

t h e  s t a t u t e s ,  t h e  p l a t  d e d i c a t i o n  to t h e  p u b l i c  was t h e  equ iva -  

l e n t  of  a r i gh t -o f -way  deed  unde r  which t h e  p u b l i c  a c q u i r e d  o n l y  

t h e  r i gh t -o f -way  and i n c i d e n t s  n e c e s s a r y  to e n j o y i n g  and main- 

t a i n i n g  t h e  p u b l i c  highway. W e ,  t h e r e f o r e ,  h o l d  t h a t  t h e  d e d i c a -  

t i o n  d i d  create a  p u b l i c  roadway o r  highway i n  1909 .  

Was t h e  p l a t t e d  r o a d  c l o s e d  and abandoned by  t h e  R a v a l l i  

County  Commissioners  on May 3 ,  1944?  

S e c t i o n  1635 ,  R.C.M. 1935 ,  p r o v i d e s  t h a t  t e n ,  or  a m a j o r i t y  

o f  t h e  f r e e h o l d e r s  o f  a road  d i s t r i c t ,  may p e t i t i o n ,  i n  w r i t i n g ,  

t h e  Board of  County Commiss ioners  to d i s c o n t i n u e  any p u b l i c  h igh -  

way. The r e c o r d  h e r e  e s t a b l i s h e s  t h a t  s u c h  a p e t i t i o n  was f i l e d .  

S e c t i o n  1 6 3 7 ,  R.C.M. 1935 ,  d e s c r i b e s  t h e  p r o c e d u r e  t o  be 

f o l l o w e d  on i n v e s t i g a t i n g  t h e  f e a s i b i l i t y  and d e s i r a b i l i t y  of 

g r a n t i n g  t h e  p r a y e r  of  t h e  p e t i t i o n ,  b u t  is n o t  p e r t i n e n t  h e r e .  

S e c t i o n  1 6 3 8 ,  R.C.M. 1935 ,  is t h e  s e c t i o n  which d e s c r i b e s  t h e  

a c t i o n  t o  be t a k e n  by t h e  commiss ione r s  on t h e  p e t i t i o n  f o r  vaca-  

t i o n  and i n  p e r t i n e n t  par t  states:  

" A f t e r  t h e  commiss ione r s  s h a l l  have  c o n s i d e r e d  
t h e  p e t i t i o n ,  p r o v i d e d  t h a t  n o t  more t h a n  one  
member o f  t h e  board  o f  c o u n t y  commiss ione r s  
and t h e  c o u n t y  s u r v e y o r  s h a l l  act as v i e w e r s  
i n  making t h e  i n v e s t i g a t i o n ,  t h e y  s h a l l  make 
a n  e n t r y  on t h e i r  m i n u t e s  af t h e i r  d e c i s i o n  
w i t h  r e f e r e n c e  t h e r e t o ,  and c a u s e  n o t i c e  of  
t h e i r  a c t i o n  on s a i d  p e t i t i o n  to be s e n t  by 
r e g i s t e r e d  m a i l  to t h e  p e t i t i o n e r s  and to a l l  
l a n d o w n e r s  as d i s c l o s e d  by t h e  l a s t  a s s e s s m e n t  
r o l l s  of  t h e  c o u n t y ,  owning l a n d  a b u t t i n g  t h e  
roadway p roposed  to  be . . . d i s c o n t i n u e d  ." 

A s  p r e v i o u s l y  d e s c r i b e d ,  t h e  c o u n t y  commiss ione r s  compl ied  w i t h  

t h i s  s e c t i o n .  They d e t e r m i n e d  t h a t  t h e  r o a d s  were  n o t  b e i n g  used 

as  p u b l i c  r o a d s  and c l o s i n g  t h e  same would n o t  i n c o n v e n i e n c e  t h e  

p u b l i c  and conc luded  and recommended t h a t  t h e  d e s c r i b e d  r o a d s  be 

c l o s e d  as p e t i t i o n e d  f o r .  These  a c t i o n s  are  s u f f i c i e n t  to 

c o n s t i t u t e  a n  e n t r y  of  t h e  d e c i s i o n  of t h e  coun ty  c o m m i s s i o n e r s  

i n  t h e i r  m i n u t e s  as r e q u i r e d  unde r  t h e  code s e c t i o n .  

Wi th  r e g a r d  to  n o t i c e  of  t h e i r  a c t i o n ,  s e c t i o n  1638 d o e s  



r e q u i r e  t h a t  n o t i c e  be s e n t  by r e g i s t e r e d  m a i l  to t h e  p e t i t i o n e r s  

and to a l l  l andowner s  owning l and  a b u t t i n g  t h e  roadway, b u t  o n l y  

a f t e r  t h e  abandonment .  The r e c o r d  d o e s  n o t  p o s i t i v e l y  d i s c l o s e  

t h a t  s u c h  n o t i c e  w a s  g i v e n .  However, w e  f i n d  t h a t  any q u e s t i o n  

which  c o u l d  be r a i s e d  i n  t h a t  r e g a r d  is answered by s e c t i o n  1651 ,  

R.C.M. 1935 ,  which i n  p e r t i n e n t  p a r t  s ta tes :  

"None of  t h e  p r o c e e d i n g s  a u t h o r i z e d  by t h i s  
c h a p t e r  s h a l l  be i n v a l i d  by  r e a s o n  of any  
d e f e c t  , i n f o r m a l i t y  or  i r r e g u l a r i t y  t h e r e i n  
which  d o e s  n o t  . . . p r e j u d i c e  t h e  s u b s t a n t i a l  
r i g h t s  o f  p r o p e r t y  owners  i m m e d i a t e l y  
c o n c e r n e d .  " 

A s  c o n t a i n e d  i n  s e c t i o n  1638 ,  t h e  power of t h e  commiss ione r s  to 

v a c a t e  was n o t  d e p e n d e n t  upon t h e  g i v i n g  of  n o t i c e  to e i t h e r  t h e  

p e t i t i o n e r s  o r  a b u t t i n g  l a n d o w n e r s .  The p u r p o s e  o b v i o u s l y  was to 

g i v e  an  o p p o r t u n i t y  on t h e  p a r t  of s u c h  p a r t i e s  to o b j e c t  a f t e r  

t h e  abandonment ,  s h o u l d  t h e y  choose  t o  do  so. The e v i d e n c e  shows 

t h a t  a t  no t i m e  s i n c e  abandonment  i n  1944  have  t h e  r o a d s  i n  

q u e s t i o n  been used f o r  s t r e e t  and road  p u r p o s e s .  I n  t h e  a b s e n c e  

o f  any  q u e s t i o n  b e i n g  r a i s e d  by a b u t t i n g  l andowner s  or  p e t i -  

t i o n e r s  i n  t h e  s u b s e q u e n t  p e r i o d  of  more t h a n  t h i r t y  y e a r s ,  w e  

c o n c l u d e  t h a t  t h e  p r o c e e d i n g s  c a n n o t  now be q u e s t i o n e d .  

W e  do  have  an a d d i t i o n a l  q u e s t i o n  r a i s e d  by t h e  p r o v i s i o n s  of 

s e c t i o n  1 6 1 4 ,  R.C.M. 1935 ,  which i n  p e r t i n e n t  p a r t  s t a t e s :  

" A l l  p u b l i c  h ighways  o n c e  e s t a b l i s h e d  mus t  
c o n t i n u e  to  be p u b l i c  h ighways  u n t i l  aban- 
doned by o p e r a t i o n  of l a w ,  . . . o r  by t h e  
o r d e r  of  t h e  Board of  County Commissioners  of  
t h e  c o u n t y  i n  which t h e y  are s i t u a t e d ;  b u t  no 
o r d e r  to abandon any  highway s h a l l  be v a l i d  
u n l e s s  p r e c e d e d  by  due  n o t i c e  and h e a r i n g  as 
p r o v i d e d  i n  t h i s  a c t ;  . . ." (Emphas i s  
added .  ) 

On i ts f a c e ,  t h i s  code s e c t i o n ,  which was i n  e f f e c t  on t h e  d a t e  

o f  abandonment ,  a p p e a r s  t o  r e q u i r e  due  n o t i c e  and a h e a r i n g  p r i o r  -- 

t o  t h e  o r d e r  o f  abandonment .  A s  w e  r e v i e w  t h e  h i s t o r y  of t h i s  

s e c t i o n ,  we f i n d  t h a t  it was a  p a r t  of " t h e  G e n e r a l  Highway Law" 

a s  e n a c t e d  i n  C h a p t e r  7 2  o f  t h e  1913  S e s s i o n  Laws. C h a p t e r  7 2 ,  

c o n t a i n e d  v a r i o u s  p r o v i s i o n s  w i t h  r e g a r d  to t h e  p r o c e d u r e  to be 

f o l l o w e d  upon c r e a t i n g  o r  abandoning  h ighways ,  and i n  p a r t i c u l a r ,  

i n d i c a t e d  a  r e q u i r e m e n t  t h a t  c e r t a i n  r e p o r t s  are r e q u i r e d ,  n o t i c e  



o f  a d a t e  o f  h e a r i n g  is r e q u i r e d ,  and a h e a r i n g  r e q u i r e d  p r i o r  to 

a c t i o n .  However, t h o s e  p r o v i s i o n s  r e g a r d i n g  n o t  ice and h e a r i n g  

a s  s e t  f o r t h  i n  t h e  1913  law were e l i m i n a t e d  by s u b s e q u e n t  amend- 

m e n t s  to t h e  highway laws. The r e s u l t  was t h a t  i n  1944 ,  w e  have 

t h e  g e n e r a l  s t a t e m e n t  o f  s e c t i o n  1614  t h a t  an  o r d e r  t o  abandon 

s h a l l  n o t  be v a l i d  u n l e s s  p r eceded  by due  n o t i c e  and h e a r i n g  as 

" p r o v i d e d  i n  t h i s  a c t , "  and t h e  1935  c o d e s  d i d  n o t  p r o v i d e  f o r  

s u c h  n o t i c e  and h e a r i n g .  W e ,  t h e r e f o r e ,  c o n c l u d e  t h a t  t h e  p r o v i -  

s i o n  f o r  d u e  n o t i c e  and h e a r i n g  as d e s c r i b e d  i n  s e c t i o n  1 6 1 4 ,  

R.C.M. 1 9 3 5 ,  had been  e l i m i n a t e d  by  s u b s e q u e n t  amendments.  A s  a 

r e s u l t ,  w e  have  conc luded  t h a t  no p r i o r  n o t i c e  and h e a r i n g  was 

r e q u i r e d ,  and t h a t  t h e  p r o c e d u r e  f o l l o w e d  by  t h e  c o u n t y  com- 

m i s s i o n e r s  i n  1944  d i d  comply w i t h  t h e  code s e c t i o n s  as t h e n  i n  

e f f e c t .  

A p p e l l a n t s  n e x t  a r g u e  t h a t  even  i f  t h e  road w a s  c l o s e d  by  t h e  

c o u n t y  c o m m i s s i o n e r s '  a c t i o n ,  t i t l e  to t h e  roadway d o e s  n o t  v e s t  

i n  t h e  a d j o i n i n g  l andowner s  b u t  r ema ins  i n  t h e  p u b l i c  u n a f f e c t e d  

by t h e  d i s c o n t i n u a n c e .  A s  s t a t e d  a b o v e ,  t h e  i n t e r e s t  t h e  p u b l i c  

a c q u i r e d  by t h e  o r i g i n a l  d e d i c a t i o n  had t h e  e f f e c t  of  an  e a s e m e n t  

f o r  r o a d  p u r p o s e ,  n o t  a f e e  s i m p l e  t r a n s f e r .  

S e c t i o n  70-17-101, MCA, p r o v i d e s  : 

"The f o l l o w i n g  l a n d  b u r d e n s  or s e r v i t u d e s  
upon l a n d  may be a t t a c h e d  to o t h e r  l a n d  as  
i n c i d e n t s  o r  a p p u r t e n a n c e s  and are t h e n  c a l l e d  
e a s e m e n t s :  

" ( 4 )  t h e  r igh t -of -way;"  

The g r a n t  o f  an ea semen t  is t h e  g r a n t  of  a use  and n o t  a 

g r a n t  o f  t i t l e  t o  t h e  l a n d .  B o l i n g e r  v. C i t y  of Bozeman ( 1 9 7 2 ) ,  

158  Mont. 507 ,  493 P.2d 1062 .  A s  t h e  o r i g i n a l  d e d i c a t i o n  w a s  

o n l y  a g r a n t  o f  u se  and n o t  one  of t i t l e ,  t i t l e  was n e v e r  v e s t e d  

i n  t h e  p u b l i c .  S i n c e  t i t l e  was n o t  v e s t e d  i n  t h e  p u b l i c  a t  any  

t i m e ,  t h e r e  was no t i t l e  which can  be s a i d  to now r ema in  w i t h  t h e  

p u b l i c .  

A highway which is l a w f u l l y  v a c a t e d  or abandoned ceases to be 

a highway and ,  i n s o f a r  as t h e  p u b l i c  h a s  a mere ea semen t  of way, 



t h e  t i t l e  r e v e r t s  t o  t h e  owners  of  t h e  f e e  d i s c h a r g e d  from t h e  

s e r v i t u d e .  39 Am.Jur.2d Highways,  5 142  a t  514.  T h i s  C o u r t  

c h o o s e s  t o  f o l l o w  t h e  r u l e  adop ted  i n  a number of s t a t e s  and w a s  

s t a t e d  i n  t h e  Oregon case of P o r t l a n d  B a s e b a l l  C lub  v .  C i t y  of 

P o r t l a n d  ( 1 9 3 3 ) ,  1 4 2  O r .  1 3 ,  1 8  P.2d 8 1 1 ,  812 :  

" [ w l h e r e  l a n d  h a s  b e e n  d e d i c a t e d  o r  
a p p r o p r i a t e d  f o r  a p u b l i c  s t ree t ,  t h e  f e e  i n  
t h e  s t r e e t  r ema ins  i n  t h e  o r i g i n a l  owner  sub- 
j ec t  o n l y  to t h e  p u b l i c  e a s e m e n t ,  a n d ,  upon 
t h e  v a c a t i o n  of  t h e  s t r e e t ,  it r e v e r t s  t o  t h e  
owner  of t h e  a b u t t i n g  p r e m i s e s  f r e e d  from t h e  
e a s e m e n t . "  

T h e r e f o r e ,  w e  h o l d  upon abandonment  t h a t  t h e  f e e  i n  t h e  

s t ree t  r e v e r t s  to t h e  a b u t t i n g  l a n d o w n e r s ,  w i t h  each  a b u t t i n g  

l andowner  t a k i n g  f e e  from t h e  edge of  h i s  or h e r  p r o p e r t y  to t h e  

c e n t e r  of  t h e  s t ree t .  

A p p e l l a n t s  f u r t h e r  a r g u e  t h a t  a s u b s e q u e n t  p u r c h a s e r  of l and  

ad  j o i n i n g  a d e d i c a t e d  roadway,  where  t h e  p u r c h a s e  d o e s  n o t  

i n c l u d e  any  p o r t i o n  of  t h e  roadway, d o e s  n o t  a c q u i r e  any  i n t e r e s t  

t h e r e i n  i f  t h e  roadway h a s  been  c l o s e d .  S e c t i o n  70-16-202, MCA, 

p r o v i d e s :  "An owner of  l a n d  bounded by a road  or s t ree t  is p re -  

sumed to own to  t h e  c e n t e r  t h e r e o f ,  b u t  t h e  c o n t r a r y  may be 

shown." S e c t i o n  70-20-307, MCA, p r o v i d e s :  "A t r a n s f e r  of l and  

bounded by a highway p a s s e s  t h e  t i t l e  of t h e  p e r s o n  whose es ta te  

is t r a n s f e r r e d  t o  t h e  s o i l  o f  t h e  highway i n  f r o n t  of t h e  c e n t e r  

t h e r e o f  u n l e s s  a d i f f e r e n t  i n t e n t  a p p e a r s  f rom t h e  g r a n t . "  

I n  i n t e r p r e t i n g  t h e  above-named s t a t u t e s ,  t h i s  C o u r t  adop ted  

t h e  m i n o r i t y  r u l e  t h a t  a boundary  to and w i t h  t h e  s i d e  of a s t r ee t  

c a r r i e s  t h e  f e e  to t h e  c e n t e r  of t h e  s t ree t  u n l e s s  t h e  c o n t r a r y  

i n t e n t  a p p e a r s  from t h e  deed .  McPherson v.  Monegan ( 1 9 4 7 ) r  1 2 0  

Mont. 454 ,  1 8 7  P.2d 542.  We quo ted  f rom S a l t e r  v .  J o n a s ,  39 

N . J . L .  469 ,  470 ,  23 Am.Rep. 229: 

". . . I n  o u r  p r a c t i c e ,  i n  t h e  conveyance  of 
lo t s  bounded by s t r ee t s ,  t h e  p r e v a i l i n g  b e l i e f  
is  t h a t  t h e  s t r e e t  to i ts c e n t r e  is conveyed 
w i t h  t h e  l o t .  Among t h e  mass of p e o p l e  it is 
u n d o u b t e d l y  supposed  t h a t  t h e  s t ree t  b e l o n g s  
as  a n  a p p u r t e n a n c e ,  to t h e  c o n t i g u o u s  p ro-  
p e r t y ,  and t h a t  t h e  t i t l e  to  t h e  l a t t e r  
car r ies  w i t h  it a t i t l e  to t h e  f o r m e r .  . ." 

A s  p l a i n t i f f s  d i d  n o t  a r g u e  t h a t  t h e y  are e n t i t l e d  to a 



d e c r e e  q u i e t i n g  t i t l e  i n  them unde r  a c l a i m  of a d v e r s e  

p o s s e s s i o n ,  w e  w i l l  n o t  comment upon t h a t  i s s u e .  

Respondent  a s k s  t h a t  a p p e l l a n t  be o r d e r e d  to pay r e s p o n d e n t ' s  

a t t o r n e y  f e e s .  Where t h e r e  is a  r e a s o n a b l e  ground f o r  a p p e a l ,  a 

r e s p o n d e n t  is n o t  e n t i t l e d  to  r e c o v e r  damages unde r  Rule  32 ,  

M.R.App.Civ.P. Erdman v.  C & C S a l e s ,  I n c .  ( 1 9 7 8 ) ,  176  Mont. 

1 7 7 ,  1 8 4 ,  577 P.2d 55 ,  59 .  Here, t h e  o w n e r s h i p  of t h e  l and  was 

r e a s o n a b l y  i n  i s s u e ,  and t h e  r e s p o n d e n t ' s  r e q u e s t  f o r  a t t o r n e y  

f e e s  on a p p e a l  must  be d e n i e d .  

Af f i rmed . 


