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M r .  J u s t i c e  Gene B.  Daly d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

The p l a i n t i f f s ,  r e a l  e s t a t e  b r o k e r s ,  b r o u g h t  t h i s  act i o n  to 

r e c o v e r  commiss ions  f o r  t h e  sale of a r anch  owned by d e f e n d a n t s ,  

t h e  L o y n i n g s .  Both p a r t i e s  moved f o r  summary judgment .  The 

Distr ic t  C o u r t  o f  t h e  T h i r t e e n t h  J u d i c i a l  Dis t r ic t  , Carbon  

Coun ty ,  g r a n t e d  summary judgment  f o r  d e f e n d a n t s ,  and p l a i n t i f f s  

a p p e a l .  

The Loyn ings  e n t e r e d  i n t o  a real  e s t a t e  l i s t i n g  a g r e e m e n t  

w i t h  one  o f  t h e  a p p e l l a n t s ,  P r o p e r t y  B r o k e r s ,  I n c . ,  i n  o r d e r  to 

s e l l  t h e i r  r a n c h  n e a r  R o b e r t s ,  Montana.  I n  t h e  a g r e e m e n t ,  

P r o p e r t y  B r o k e r s  was employed " t o  s e l l  o r  exchange"  t h e  p r o p e r t y ,  

and would r e c e i v e  a n  8  p e r c e n t  commission unde r  t h e  f o l l o w i n g  

c i r c u m s t a n c e s  : 

" I n  t h e  e v e n t  t h a t  you or any  o t h e r  b r o k e r s  
c o o p e r a t i n g  w i t h  you ,  s h a l l  f i n d  a b u y e r  r e a d y  
and w i l l i n g  to  e n t e r  i n t o  a d e a l  f o r  s a i d  
p r i c e  and terms, or  s u c h  o t h e r  terms and p r i c e  
a s  I may a c c e p t ,  or t h a t  d u r i n g  y o u r  
employment you s u p p l y  m e  w i t h  name of or p l a c e  
m e  i n  c o n t a c t  w i t h  a b u y e r  to or t h r o u g h  whom 
a t  a n y  time w i t h i n  180  d a y s  a f t e r  t h e  ter- 
m i n a t i o n  o f  s a i d  employment I may s e l l  or  con- 
v e y  s a i d  p r o p e r t y ,  I h e r e b y  a g r e e  t o  pay you 
i n  c a s h  f o r  y o u r  s e r v i c e s  a commission e q u a l  
i n  amount to  8 p e r c e n t  of t h e  a b o v e - s t a t e d  
s e l l i n g  p r i c e . "  

The a g r e e m e n t  w a s  e n t e r e d  i n t o  J u n e  25 ,  1979 ,  and was to 

e x p i r e  J u n e  25 ,  1980 .  With  t h e  180-day g r a c e  p e r i o d ,  t h e  b r o k e r  

was s t i l l  e n t i t l e d  to a commission i f  a  b u y e r  he found p u r c h a s e d  

t h e  p r o p e r t y  p r i o r  t o  December 2 2 ,  1980 .  

Vern  S c h o u l t e ,  t h e  o t h e r  a p p e l l a n t  and a  b r o k e r  c o o p e r a t i n g  

w i t h  P r o p e r t y  B r o k e r s ,  showed t h e  Loyning r a n c h  t o  J o h n  and Anyce 

G e r h a r d t .  The G e r h a r d t s  and Loyn ings  e n t e r e d  i n t o  a b u y / s e l l  

a g r e e m e n t  on O c t o b e r  23 ,  1979 .  An e a r n e s t  money d e p o s i t  of 

$1 ,000  was g i v e n  t o  S c h o u l t e  t o  h o l d  u n t i l  c l o s i n g .  

The b u y / s e l l  ag reemen t  was made e n t i r e l y  c o n t i n g e n t  upon t h e  

sa le  of t h e  G e r h a r d t s '  p r o p e r t y  n e a r  S i d n e y ,  Montana.  Meanwhi le ,  

t h e  G e r h a r d t s  would t a k e  p o s s e s s i o n  of t h e  Loyning r a n c h  as  

t e n a n t s .  The b u y / s e l l  a g r e e m e n t ,  i n c l u d i n g  t h e  t e n a n c y  p r o v i -  

s i o n ,  was t o  e x p i r e  March 31 ,  1980 .  I f  a n o t h e r  buye r  was found 



p r i o r  t o  March 3 1 ,  1980 ,  t h e  G e r h a r d t s  would have seven ty - two  

h o u r s  t o  f i n a l i z e  t h e i r  ag reemen t .  

The G e r h a r d t s  were n o t  a b l e  to s e l l  t h e i r  p r o p e r t y  n e a r  

S i d n e y  b e f o r e  March 31,  1980 ,  and no o t h e r  buye r  was found .  The 

Loynings  a l l owed  t h e  G e r h a r d t s  t o  s t a y  a t  t h e i r  ranch a s  t e n a n t s  

beyond t h e  March 3 1  d e a d l i n e .  On August  6  1980 ,  however ,  t h e  

$1 ,000  e a r n e s t  money d e p o s i t  was f o r f e i t e d .  

On December 31,  1980 ,  t h e  G e r h a r d t s  e v e n t u a l l y  s o l d  t h e i r  

p r o p e r t y  n e a r  S i d n e y ,  and were t h e n  a b l e  to buy t h e  Loyning 

r a n c h .  On J a n u a r y  29 ,  1981 ,  t h e  G e r h a r d t s  f i n a l i z e d  t h e  p u r c h a s e  

o f  t h e  Loyning r a n c h .  

The o n l y  i s s u e  on r e v i e w  is whe the r  t h e  D i s t r i c t  Cour t  e r r e d  

by g r a n t i n g  a  summary judgment t o  t h e  Loyn ings ,  t h e r e b y  deny ing  

b r o k e r  commissions t o  a p p e l l a n t s .  

Because a p p e l l a n t s  f a i l e d  to s u p p l y  a r e a d y  and w i l l i n g  

b u y e r ,  and because  t h e  s a l e  of t h e  Loyning p r o p e r t y  d i d  n o t  o c c u r  

w i t h i n  t h e  t i m e  p r e s c r i b e d  by t h e  l i s t i n g  ag reemen t ,  t h e  D i s t r i c t  

C o u r t ' s  judgment must  be a f f i r m e d .  

A r e a l  e s t a t e  b r o k e r  is e n t i t l e d  t o  a  commission when he h a s ,  

i n  pu r suance  of h i s  employment and w i t h i n  t h e  t i m e  s p e c i f i e d ,  

p r o c u r e d  a  p u r c h a s e r  r e a d y ,  a b l e ,  and w i l l i n g  to p u r c h a s e  t h e  

s e l l e r ' s  p r o p e r t y  on t h e  terms and c o n d i t i o n s  s p e c i f i e d  i n  t h e  

c o n t r a c t  o f  employment. D i e h l  & A s s o c i a t e s ,  I n c .  v .  Houtchens 

( 1 9 7 7 ) ,  173  Mont. 372,  567 P.2d 930. T h i s  r u l e  was i n t e r p r e t e d  

i n  D i e h l  to  mean t h a t  a  b r o k e r  employed t o  " s e l l  o r  e f f e c t  a  

s a l e "  ( a s  is t h e  c a s e  h e r e )  does  n o t  e a r n  h i s  commission u n t i l  

the p u r c h a s e  p r i c e  is  p a i d ,  t i t l e  is conveyed and t h e  s a l e  

comple t ed .  The one  e x c e p t i o n  t o  t h i s  i n t e r p r e t a t i o n  is t h a t  a  

b r o k e r  may s t i l l  be e n t i t l e d  t o  a  commission i f  t h e  s a l e  is n o t  

comple ted  because  of w r o n g f u l  a c t s  o r  i n t e r f e r e n c e  by t h e  se l le r .  

See  A s s o c i a t e d  Agency of Bozeman, I n c .  v .  Pasha  ( 1 9 8 1 ) ,  - -- -- . - 

Mont. - -- , 625 P.2d 38 ,  38 S t .Rep .  344.  

Here, t h e  a p p e l l a n t s  s i m p l y  d i d  n o t  meet t h e i r  o b l i g a t i o n s  

w i t h i n  t h e  time p r e s c r i b e d  by t h e  l i s t i n g  ag reemen t .  They d i d  



n o t  f i n d  a  r e a d y  and w i l l i n g  buye r  n o r  d i d  t h e y  e f f e c t  a  s a l e  

w i t h i n  t h e  t i m e  p r e s c r i b e d .  T h e r e  is no claim on a p p e a l  t h a t  t h e  

se l lers  w r o n g f u l l y  i n t e r f  e r e d  w i t h  t h e  sa le .  

I n  F l i n d e r s  v .  G i l b e r t  ( 1 9 6 3 ) r  1 4 1  Mont. 442 ,  378 P.2d 385 ,  

w e  n o t e d  t h a t  a b u y e r  is n e i t h e r  r e a d y  n o r  w i l l i n g  i f  t h e  buye r  

c a n n o t  make a n  o f f e r  u n t i l  he  s e l l s  o t h e r  p r o p e r t y .  F l i n d e r s ,  --- 

378 P.2d a t  387.  T h i s  d i c t a  is commensurate  w i t h  t h e  g e n e r a l l y  

a c c e p t e d  r u l e  t h a t  a b u y e r  is f i n a n c i a l l y  " a b l e "  o n l y  when he c a n  

command t h e  n e c e s s a r y  f u n d s  t o  comple t e  t h e  p u r c h a s e  w i t h i n  t h e  

t i m e  a l l o w e d  by t h e  o f f e r .  S e e ,  e g . ,  Record R e a l t y ,  I n c .  v .  H u l l  

( 1 9 7 6 ) ,  1 5  Wash.App. 826 ,  552 P.2d 1 9 1 ,  and cases c i t e d  t h e r e i n .  

Here, t h e  b u y e r s  were n o t  f i n a n c i a l l y  a b l e  to p u r c h a s e  t h e  

Loyning p r o p e r t y  u n t i l  December 31 ,  1980 ,  when t h e y  s o l d  t h e i r  

p r o p e r t y  n e a r  S i d n e y .  The b u y / s e l l  a g r e e m e n t  had e x p i r e d  on  

March 3 1 ,  1980 .  The G e r h a r d t s  were t h e r e a f t e r  unde r  no o b l i g a -  

t i o n  to buy t h e  Loyning p r o p e r t y  i f  t h e y  s o l d  t h e i r  p r o p e r t y  i n  

S i d n e y .  More i m p o r t a n t l y ,  t h e  l i s t i n g  a g r e e m e n t  had e x p i r e d  J u n e  

25 ,  1 9 8 0 ,  and t h e  180-day g r a c e  p e r i o d  ended December 22 ,  1980 .  

A s  a  g e n e r a l  r u l e ,  c o u r t s  have s t r i c t l y  f o l l o w e d  t h e  t i m e  

l i m i t s  s e t  down i n  l i s t i n g  a g r e e m e n t s .  S e e  Annot .  27 ALR2d 1348  

e t  s e q ;  The N e b r a s k a n s ,  I n c . ,  v .  Homan ( 1 9 8 0 ) ,  206 Neb. 7 4 9 ,  294 

N.W.2d 879 ;  B r a c k e t t  v .  S c h a f e r  ( 1 9 5 3 ) r  4 1  Wash.2d 8 2 8 ,  252 P.2d 

294.  An e x c e p t i o n  may a r i se  i f  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s  

i n d i c a t e  t h a t  t h e  t i m e  p r o v i s i o n s  have  b e e n  waived by  t h e  

p a r t i e s .  Snyde r  v .  Schram ( 1 9 7 6 ) r  274 O r .  539 ,  547 P.2d 1 0 2 .  

Here, n o t h i n g  i n  t h e  r e c o r d  s u g g e s t s  s u c h  a w a i v e r  o c c u r r e d .  

T h e r e f o r e ,  i n  s p i t e  of  t h e  f a c t  t h a t  a p p e l l a n t  S c h o u l t e  

i n t r o d u c e d  t h e  Loyn ings  t o  t h e  e v e n t u a l  b u y e r s ,  t h e  a p p e l l a n t s  

c a n n o t  claim a commission because  t h e  b u y e r s  were  n o t  r e a d y  and 

a b l e  to  make t h e  p u r c h a s e ,  and t h e  p r o p e r t y  was n o t  s o l d ,  u n t i l  

a f t e r  t h e  l i s t i n g  a g r e e m e n t  and t h e  180-day g r a c e  p e r i o d  had 

e x p i r e d .  

The D i s t r i c t  C o u r t ' s  judgment  

/ 



W e  concur: 

%aeYe,a4, 
Chief  Jus t ice  


