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M r .  J u s t i c e  Gene B.  Daly d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

M i s s o u l a  County and t h e  S t a t e  Depa r tmen t  of Revenue a p p e a l  

f rom a summary judgment  i s s u e d  by t h e  D i s t r i c t  C o u r t  of t h e  

F o u r t h  J u d i c i a l  D i s t r i c t ,  M i s s o u l a  County ,  i n  which t h e  

p l a i n t  i f f  , Evans P r o d u c t s  Company, was r e f u n d e d  real  p r o p e r t y  

t a x e s  it had p a i d  unde r  p r o t e s t .  

Evans P r o d u c t s  Company ( E v a n s )  o p e r a t e d  a plywood and wood 

p r o d u c t s  m i l l  i n  M i s s o u l a  County d u r i n g  t h e  t a x  y e a r s  1 9 7 7 ,  1 9 7 8 ,  

and 1979 .  

I n  1978  and 1 9 7 9 ,  Evans r e c e i v e d  a  t a x  a s s e s s m e n t  l i s t ,  

s t a t i n g  t h a t  t h e  m a r k e t  v a l u e  f o r  Evans1  b u i l d i n g s  was $396 ,050 ,  

and t h e  t a x a b l e  v a l u e  was $33 ,862 .  Evans p a i d  b o t h  t h e  1978  and 

1979 t a x e s  on i t s  b u i l d i n g s  based  on t h e s e  f i g u r e s .  

M i s s o u l a  County d i s c o v e r e d  t h a t  i t  had m i s c a l c u l a t e d  t h e  

m a r k e t  v a l u e  a s s i g n e d  to E v a n s 1  b u i l d i n g s  f o r  t h e  y e a r s  1978  and 

1979 .  On December 27 ,  1 9 7 9 ,  t h e  M i s s o u l a  County A s s e s s o r ' s  

O f f i c e  s e n t  Evans t h e  f o l l o w i n g  n o t i c e  and e x p l a n a t i o n  of t h e  

e r r o r :  

" T h i s  is to i n f o r m  you t h a t  i n  1978  t h e r e  was 
a n  i n c o r r e c t  a s s e s s m e n t  of t h e  Evans P r o d u c t s  
Co. improvements  on N.P. l a n d  h e r e  i n  
M i s s o u l a .  P r i o r  to  1978  t h e  improvement  
v a l u e s  shown on a s s e s s m e n t  n o t i c e s  were 
a s s e s s e d  v a l u e s  and were 40% o f  f u l l  or  
a p p r a i s e d  v a l u e .  Then 3 0 %  o f  t h e  a s s e s s e d  
v a l u e  was used t o  a r r i v e  a t  a t a x a b l e  v a l u e  
which  e q u a l l e d  1 2 %  o f  f u l l  v a l u e .  I n  1978 ,  a s  
a  r e s u l t  of  t h e  s t a t e - w i d e  r e a p p r a i s a l  of real  
p r o p e r t y  t h i s  - - - - method - - - - - w a s  changed  s o  t h a t  t h e  - - - - -- - - - - - - - - 
f i g u r e  shown on  t h e  a s s e s s m e n t  n o t i c e  w o u l d - b e  - - -- - - - -- - - 
f u l i  marke-t - -va lue  and  t h e n  8;55% would be  

- - -- 
appi - ied  t o  a r r i v e  a t  - a - t axab l e  - v a l u e .  Because  - -  - 
y o u r - - p l a n t - h a d  n o t  been  r e a p p r a i s e d  a t  t h e  
time t h e  1978  a s s e s s m e n t s  went  o u t , -  t h e  197-7 
a s s e s s e d  v a l u e  o£ - the  i m p r o v ~ e f i s - - w a s  i n a d -  -- - -  
v e r t e n t l y  - - c a r r i e d  f o r w a r d - - - a s  f u l l  --ma-rket - - - -- -- 
v a l u e .  ~ h i - s - - ? i g u r e  was $ 3 9 6 , 0 5 0  when i t  
s h o u l d  have been  $990 ,125  as shown on t h e  1979  
a s s e s s m e n t .  T h i s  r e s u l t e d  i n  an  u n d e r a s s e s s -  
ment  o f  $594 ,075  w i t h  a t a x a b l e  v a l u e  o f  
$50 ,794 .  

"1978 method used i n  error:  
$396 ,050  ( a s s e s s e d  v a l u e )  x  8 .55% = $33,862 

t a x a b l e  v a l u e  

"Should  have  been  t 
$990 ,125  ( f u l l  v a l u e )  x  8 .55% = $84 ,656  

t a x a b l e  v a l u e  
- 2 -  



"A c o r r e c t e d  1978 a s s e s s m e n t  n o t i c e  is 
e n c l o s e d  w i t h  t h i s  l e t t e r  and a s u p p l e m e n t a l  
t a x  b i l l  w i l l  be s e n t  t o  you f o r  t h e  b a l a n c e  
i n  t h e  amount of  $11 ,507 .89 ."  

A new 1979 a s s e s s m e n t  n o t i c e  was a l s o  s e n t  Evans w i t h  t h e  same 

c o r r e c t i o n s .  

M i s s o u l a  County a d m i t t e d l y  made t h e  e r r o r  i n  a s s i g n i n g  t h e  

p r o p e r  m a r k e t  v a l u e  t o  Evans '  b u i l d i n g .  The e r r o r  was made i n  

1 9 7 8 ,  when a l l  t h e  r e a l  p r o p e r t y  and improvements  i n  t h e  coun ty  

were  b e i n g  r e a p p r a i s e d ,  and a t  t h e  same t i m e  t h e  c o u n t y  was 

making a  change-over  to  a new d a t a  p r o c e s s i n g  s y s t e m .  

P r i o r  t o  1978 ,  t h e  M i s s o u l a  County Assessor had o n l y  r e c e i v e d  

a s s e s s e d  v a l u e s  ( 4 0  p e r c e n t  of m a r k e t  v a l u e )  of  p r o p e r t y  from t h e  - -  - 

c o u n t y  a p p r a i s e r s  and w i t h  t h e s e  f i g u r e s  computed t h e  t a x a b l e  

v a l u e .  I n  1 9 7 8 ,  a l l  of  t h e s e  a s s e s s e d  v a l u e s  were keypunched 

i n t o  t h e  new d a t a  p r o c e s s i n g  s y s t e m :  v a l u e s  t h a t  were t o  be i m -  

m e d i a t e l y  r e p l a c e d  by  t h e  m a r k e t  v a l u e  when a r e a p p r a i s a l  was 
- . -- - -. - 

d o n e .  Fo r  t h o s e  p r o p e r t i e s  mi s sed  b y  t h e  r e a p p r a i s a l ,  t h e  

a s s e s s e d  v a l u e  had t o  be m u l t i p l i e d  by 2 .5  i n  o r d e r  - t o  - - - c a r r y  - -. - . - - . - f o r -  - - 

ward t h e  m a r k e t  v a l u e .  - - .. - -  . . -- -- 

Evans '  p r o p e r t y  was n e v e r  r e a p p r a i s e d .  Evans '  o l d  a s s e s s e d  

v a l u e  w a s  e r r o n e o u s l y  c a r r i e d  fo rward  as t h e  f u l l  m a r k e t  v a l u e .  

Someone i n  t h e  A s s e s s o r ' s  O f f i c e ,  whoever  keypunched i n  t h e  

i n f o r m a t i o n ,  had f a i l e d  t o  m u l t i p l y  t h e  a s s e s s e d  v a l u e  by 2 .5  i n  

o r d e r  t o  c a r r y  fo rward  t h e  t r u e  m a r k e t  v a l u e ,  r e s u l t i n g  i n  a  

s i g n i f i c a n t  t a x  d e c r e a s e  f o r  Evans .  

When Evans r e c e i v e d  t h e  n o t i c e s  to pay i n c r e a s e d  t a x e s  f o r  

t h e  y e a r  1978 and 1 9 7 9 ,  it p a i d  them u n d e r  p r o t e s t .  I n  1 9 8 0 ,  

Evans  f i l e d  a  c o m p l a i n t  s e e k i n g  r e f u n d  of  t h e  t a x e s  p a i d  u n d e r  

p r o t e s t .  Both p a r t i e s  moved f o r  summary judgment ,  which w a s  

g r a n t e d  t o  Evans .  

On a p p e a l ,  M i s s o u l a  County and t h e  Depar tment  of Revenue 

( D O R )  a d m i t  t h a t  t h e  t a x e s  s h o u l d  be r e f u n d e d  a t  t h i s  t i m e  b e c a u s e  

t h e  c o u n t y  i n i t i a l l y  f a i l e d  t o  f o l l o w  t h e  p r o c e d u r e s  s e t  down i n  

s e c t i o n  15-8-601, MCA. S e c t  i o n  15-8-601 p r o v i d e s  t h a t  whenever  

t h e  DOR d i s c o v e r s  t h a t  any  t a x a b l e  p r o p e r t y  h a s  been  " e r r o n e o u s l y  



a s s e s s e d "  it may reassess t h e  p r o p e r t y .  DOR is g i v e n  t e n  y e a r s  

t o  r e a s s e s s  t h e  p r o p e r t y .  S u b s e c t i o n s  ( 2 )  and ( 3 )  of s e c t i o n  

15-8-601,  MCA, t h e n  p r o v i d e  t h a t  when t h e  DOR p r o p o s e s  t o  

i n c r e a s e  t h e  p r i o r  v a l u a t i o n ,  it must  g i v e  n o t i c e  of  t h e  p roposed  

c h a n g e ,  w i t h  t h e  o p p o r t u n i t y  f o r  a  c o n f e r e n c e  and a p p e a l  to t h e  

s t a t e  t a x  a p p e a l  b o a r d .  

Here, Evans was n o t  g i v e n  t h e  p r o p e r  n o t i c e  n o r  t h e  oppor-  

t u n i t y  f o r  a  c o n f e r e n c e  and a n  a p p e a l  t o  t h e  s t a t e  t a x  a p p e a l  

b o a r d .  

Because  DOR a d m i t s  t h a t  t h e  t a x e s  s h o u l d  have been  r e f u n d e d  

we mus t  a f f i r m  t h a t  p a r t  o f  t h e  D i s t r i c t  C o u r t ' s  summary 

judgment .  However, w e  r e v e r s e  t h a t  p a r t  of  t h e  judgment which 

would p r e c l u d e  DOR f rom p r o c e e d i n g  anew unde r  s e c t i o n  15-8-601,  

MCA. 

Evans c l a i m s  t h a t  t h e  DOR i s  p r e c l u d e d  from now p r o c e e d i n g  

u n d e r  s e c t i o n  15-8-601, MCA, b e c a u s e  i n i t i a l l y  t h e  p r o p e r  p roce-  

d u r e s  were n o t  f o l l o w e d .  W e  r e s o l v e d  t h i s  i s s u e  i n  d i c t a  of t h e  

r e c e n t  case Ba lock  v .  Town of  Me l s tone  ( 1 9 8 0 ) ,  I ... -.- 
Mont. 

- .- -- . . 

607 P.2d 545 ,  37 S t . R e p .  288.  While  Ba lock  d i r e c t l y  i n v o l v e d  - - - - -. - .- - - 

t a x a t i o n  as a r e s u l t  of a n n e x a t i o n ,  w e  no t ed  t h a t  a  f i n d i n g  of 

imprope r  p r o c e d u r e  d o e s  n o t  p r o h i b i t  t h e  col lect  i o n  of d i s p u t e d  

t a x e s  unde r  s e c t i o n  15-8-601, MCA: 

"As a p r a c t i c a l  mat ter ,  f i n d i n g  t h e  imprope r  
p r o c e d u r e  was f o l l o w e d  by t h e  r e s p o n d e n t s  d o e s  
n o t  p r o h i b i t  t h e  c o l l e c t i o n  of  t h e  d i s p u t e d  
t a x e s .  S e c t i o n  15-8-601, MCA, a l l o w s  t h e  
Depa r tmen t  o f  Revenue t o  reassess p r o p e r t y  
e r r o n e o u s l y  a s s e s s e d  w i t h i n  t h e  p r e c e d i n g  t e n  
y e a r s .  The s e c t i o n  sets  up p r o c e d u r a l  g u i d e -  
l i n e s  f o r  c o r r e c t i n g  p a s t  imprope r  assess- 
m e n t s .  The r e s p o n d e n t s  h e r e  c a n  f o l l o w  t h e  
s t a t u t o r y  p r o c e d u r e s  and c o l l e c t  t h e  t a x e s  on 
a p p e l l a n t s '  p r o p e r t y  f o r  t h e  y e a r s  i n  
q u e s t i o n . "  607 P.2d a t  549 

DOR may t h e r e f o r e  p r o c e e d  p r o p e r l y  unde r  s e c t i o n  15-8-601,  MCA, 

a s suming  15-8-601, MCA, a p p l i e s  to t h e  t y p e  of  e r r o r  i n v o l v e d  

h e r e .  

S e c t i o n  15-8-601 ( I ) ,  MCA, p r o v i d e s  : 

"Whenever t h e  d e p a r t m e n t  of r e v e n u e  d i s c o v e r s  
t h a t  any  t a x a b l e  p r o p e r t y  of any p e r s o n  h a s  i n  
a n y  y e a r  e s c a p e d  a s s e s s m e n t ,  been  e r r o n e o u s l y  -- - - - -- - -- - - - - - - - .. 



a s s e s s e d ,  o r  been o m i t t e d  from t a x a t i o n ,  t h e  
d e p a r t m e n t  may a s s e s s  t h e  same p r o v i d i n g  t h e  
p r o p e r t y  is under  t h e  owner sh ip  or c o n t r o l  of 
t h e  same p e r s o n  who owned o r  c o n t r o l l e d  it a t  
t h e  time i t  e s c a p e d  a s s e s s m e n t ,  was e r r o -  
n e o u s l y  a s s e s s e d ,  o r  was o m i t t e d  from t a x a -  
t i o n  ." 

Here, Evans c l a i m s  t h a t  DOR may n o t  p roceed  u n d e r  s e c t i o n  

15-8-601, MCA, b e c a u s e  t h e  error  is n o t  an " e r r o n e o u s  a s s e s s m e n t "  

b u t  r a t h e r  an  " e r r o n e o u s  a p p r a i s a l .  " T h i s  t e c h n i c a l  d i s t i n c t  i o n  

drawn by Evans is n o t  c o r r e c t .  

The r e c o r d  s i m p l y  d o e s  n o t  s u p p o r t  t h e  s t a t e m e n t s  made by 

Evans i n  i t s  b r i e f  t h a t  t h e  e r r o r  h e r e  o c c u r r e d  i n  t h e  Mis sou la  

County A p p r a i s e r ' s  Off ice and n o t  i n  t h e  A s s e s s o r ' s  Off i c e .  

N e i t h e r  d o e s  t h e  r e c o r d  s u p p o r t  t h e  s t a t e m e n t  made by Evans t h a t  

t h i s  is s o l e l y  a n  " a p p r a i s a l "  e r ror .  The e r r o r  h e r e  a r o s e  

b e c a u s e  a  keypunche r  i n  t h e  County A s s e s s o r ' s  O f f i c e  f a i l e d  to 

m u l t i p l y  t h e  a s s e s s e d  v a l u e  by 2 . 5 .  An i n c o r r e c t  m a r k e t  v a l u e  

was t h e r e f  o r e  c a r r i e d  f o r w a r d .  

T h i s  error  was m e r e l y  a  c l e r i c a l  o n e .  I t  was no t  an  e r r o r ,  

a s  c h a r a c t e r i z e d  by Evans ,  of u n d e r v a l u a t i o n  d u r i n g  t h e  p r o c e s s  

o f  r e a p p r a i s a l .  Such a  c l e r i c a l  er ror  f a l l s  unde r  t h e  p l a i n  

l a n g u a g e  meaning of " e r r o n e o u s  a s s e s s m e n t "  a s  it is used i n  sec- 

t i o n  15-8-601, MCA. 

Evans a r g u e s  t h a t  t h i s  c a s e  is s i m i l a r  to t h o s e  c a s e s  where  a  

c o u n t y  a s s e s s o r  h a s ,  t h r o u g h  an error  i n  - judgment ,  . - - - - - - - u n d e r v a l u e d  

p r o p e r t y .  The e r r o r  h e r e  was no t  one of judgment ,  b u t ,  a s  no ted  

a b o v e ,  o n l y  a  m i s c a l c u l a t i o n .  The F l o r i d a  Supreme C o u r t  h a s  

e x p r e s s e d  w e l l  t h e  d i f f e r e n c e  be tween v a l u a t i o n  r e s u l t i n g  from a n  

e r ror  i n  judgment and one  r e s u l t i n g  from a c l e r i c a l  er ror :  

" W e  must k e e p  i n  mind t h e  d i s t i n c t i o n  between 
c h a n g e s  and ' m i s c a l c u l a t i o n s '  by t h e  a s s e s s o r  
which 'up ' t h e  amount p r e v i o u s l y  a s s e s s e d  
a f t e r  t a x  r o l l  c e r t i f i c a t i o n ,  and t h e  
s i t u a t i o n  h e r e  where t h e r e  h a s  been  no b i l l i n g  
a t  a l l  on t h e  improvement ( o r  it c o u l d  be a  
s e p a r a t e ,  ' o v e r l o o k e d '  p a r c e l  o f  l and  ) which 
h a s  been c o m p l e t e l y  exc luded  from t h e  t a x  
r o l l .  T h i s  is o b v i o u s l y  a  m i s t a k e ,  e r r o r ,  
o v e r s i g h t ,  which c a n n o t  be p r e j u d i c i a l  to t h e  
t a x p a y e r  a s  i n  t h o s e  c a s e s  where a  change  i n  -- - - -- -- - -- 
judgment by t h e  t a x  a s s e s s o r  was i n v o l v e d ,  
- .- -- - 
b e l a t e d l y  i n c r e a s i n g  t h e  v a l u a t i o n  which had 
i n  f a c t  e a r l i e r  been a s s i g n e d ,  and e n t e r e d  on 
t h e  t a x  r o l l .  . . 1 I 



Korash v .  M i l l s  ( 1 9 7 2 ) ,  _ F l a  . -- 263 So.2d 579 ,  581 .  

Even i f  t h e  c l e r i c a l  e r r o r  c a n  be t e rmed  s o l e l y  a n  

" a p p r a i s a l "  e r r o r ,  Evans a rgumen t  f a i l s .  The b u l k  of a u t h o r i t y  

and p r i o r  Montana case l a w  s u g g e s t  t h a t  a p p r a i s a l ,  t h e  s e t t i n g  of 

m a r k e t  v a l u e ,  is an  i n t e g r a l  p a r t  of t h e  t a x a t i o n  p r o c e s s .  Am. 

J u r . 2 d  S t a t e  and L o c a l  T a x a t i o n ,  S e c t i o n  704;  and L a r s o n  v.  S t a t e  

( 1 9 7 5 ) ,  166  Mont. 449 ,  534 P.2d 854 .  I n  - L a r s o n ,  .--. - - - w e  s t a t e d  t h a t  

t h e  s u g g e s t e d  d i s t i n c t i o n  be tween  t h e  s t a t u t o r y  use of t h e  word 

" t a x "  and t h e  o p e r a t i v e  f a c t  o f  a n  " a p p r a i s a l "  was w i t h o u t  

s u b s t a n c e  because  t h e  a p p r a i s a l  would have been  used a s  t h e  b a s i s  

f o r  t h e  t a x  c o m p u t a t i o n .  534 P.2d a t  858.  L i k e w i s e ,  h e r e ,  t h e  

m i s t a k e n l y  used a s s e s s e d  v a l u e  was t h e  b a s i s  f o r  t h e  c o m p u t a t i o n  

o f  t h e  t a x a b l e  v a l u e .  

Whether  t h e  error is termed an  " a s s e s s m e n t "  e r ro r ,  o r  an  

" a p p r a i s a l "  e r r o r ,  b e c a u s e  it  w a s  a  c l e r i ca l  e r r o r  made w h i l e  

a s s e s s i n g  t h e  t a x a b l e  v a l u e  on Evans '  p r o p e r t y ,  i t  was an 

" e r r o n e o u s  a s s e s s m e n t "  w i t h i n  t h e  meaning of  s e c t i o n  15-8-601,  

MCA. 

W e  t h e r e f o r e  a f f i r m  t h e  summary judgment  t o  t h e  e x t e n t  t h a t  

t h e  t a x e s  mus t  now be r e f u n d e d  to Evans  b e c a u s e  t h e  manda to ry  

p r o c e d u r e s  o f  s e c t i o n  15-8-601, MCA, were n o t  i n i t i a l l y  f o l l o w e d .  

W e  r e v e r s e  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  t o  t h e  e x t e n t  t h a t  it 

would p r e c l u d e  DOR from now p r o c e e d i n g  p r o p e r l y  unde r  s e c t i o n  

15-8-601, MCA. / -  




