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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

Responden t  w i f e  commenced t h i s  a c t i o n  f o r  a d e c r e e  of d i s s o -  

l u t i o n  o f  m a r r i a g e  i n  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  i n  and 

f o r  t h e  County of  Y e l l o w s t o n e .  The D i s t r i c t  C o u r t  e n t e r e d  f i n d -  

i n g s  o f  f a c t  and c o n c l u s i o n s  of  l a w  on December 24,  1 9 8 1 ,  and 

f i n a l  judgment and d e c r e e  on J a n u a r y  1 5 ,  1982 .  A p p e l l a n t  husband 

a p p e a l s  f rom t h e  D i s t r i c t  C o u r t ' s  judgment  and d e c r e e .  

The p a r t i e s  were m a r r i e d  i n  B i l l i n g s ,  Montana,  on J a n u a r y  2 ,  

1973 .  The m a r r i a g e  produced  t w o  c h i l d r e n .  The w i f e  was age  28 

a t  t h e  t i m e  of t h e  h e a r i n g  and is employed i n  t h e  c u s t o m e r  ser- 

v i c e  d e p a r t m e n t  o f  t h e  B i l l i n g s  Water D e p a r t m e n t .  Wife e a r n s  

a p p r o x i m a t e l y  $1 ,200  p e r  month and t a k e s  home a b o u t  $800  p e r  

month.  Wife  a l s o  h a s  a o n e - s i x t h  i n t e r e s t  i n  a f a m i l y  farm which 

y i e l d s  h e r  $1 ,500  income p e r  y e a r .  Husband was age  3 1  a t  t h e  

t i m e  o f  t h e  h e a r i n g  and is employed a s  a s a l e s p e r s o n  a t  C h a n t e l  

Jewelers. Husband e a r n s  an  a v e r a g e  of  $816.74 p e r  month and 

t a k e s  home a p p r o x i m a t e l y  $669.80 p e r  month.  

The p a r t i e s  a ccumula t ed  v a r i o u s  p e r s o n a l  p r o p e r t y  d u r i n g  t h e  

m a r r i a g e  which was d i v i d e d  be tween  t h e  p a r t i e s  upon t h e i r  s e p a r a -  

t i o n .  The p a r t i e s  a l s o  p u r c h a s e d  a home l o c a t e d  a t  2 2 1  Suburban  

D r i v e .  The p a r t i e s  s t i p u l a t e d  t h e  home h a s  a p r e s e n t  v a l u e  of 

$59 ,700 .  The home h a s  a mor tgage  of  $35 ,759 ,  w i t h  m o n t h l y  

payments  o f  $348.  A f t e r  t h e  p a r t i e s  p u r c h a s e d  t h e  home i n  March 

1 9 7 7 ,  t h e y  borrowed $2 ,500  f rom t h e  l e n d i n g  agency  f i n a n c i n g  t h e  

home f o r  a down payment ,  $5 ,000  f rom t h e  Rimrock C r e d i t  Union f o r  

t h e  p u r c h a s e  of  househo ld  goods  and $6 ,000  f rom t h e  S e c u r i t y  Bank 

f o r  home improvements .  I n  a d d i t i o n ,  t h e y  a lso  borrowed money 

f rom w i f e ' s  u n c l e  on two o c c a s i o n s  i n  a  t o t a l  amount of $ 7 , 0 0 0  o f  

which  t h e y  had p a i d  b a c k  $750 a t  t h e  t i m e  of h e a r i n g .  The 

Dis t r ic t  C o u r t  found t h e  n e t  e q u i t y  i n  t h e  home s h o u l d  be awarded 

60 p e r c e n t  to  w i f e ,  40 p e r c e n t  to husband b u t  t h a t  it would n o t  

be  j u s t  or e q u i t a b l e  to s e l l  t h e  home and d i v i d e  t h e  p r o c e e d s .  

I n  l i e u  o f  s a l e ,  t h e  D i s t r i c t  C o u r t  found h u s b a n d ' s  e q u i t y  i n  t h e  



h o u s e  to  e q u a l  $ 9 , 5 7 6 . 4 0  and o r d e r e d  s u c h  e q u i t y  m u s t  be c r e d i t e d  

t o  h u s b a n d ' s  c h i l d  s u p p o r t  o b l i g a t i o n  a t  t h e  r a t e  o f  $200  p e r  

month  u n t i l  h u s b a n d ' s  i n t e r e s t  i n  t h e  home is s a t i s f i e d .  I n  

a d d i t i o n ,  t h e  D i s t r i c t  C o u r t  o r d e r e d  husband  to  pay  a n  a d d i t i o n a l  

$100 p e r  month per c h i l d  or  $ 2 0 0  p e r  month to w i f e  as c h i l d  sup- 

p o r t .  When t h e  h u s b a n d ' s  i n t e r e s t  i n  t h e  home h a s  b e e n  s a t i s f i e d ,  

h u s b a n d  is to p a y  $200 p e r  c h i l d  per month or $ 4 0 0  p e r  month to 

w i f e  as c h i l d  s u p p o r t .  

The Distr ic t  C o u r t  o r d e r e d  husband  to assume  $ 3 , 7 0 0  o f  t h e  

m a r i t a l  l i a b i l i t i e s  and w i f e  t o  a s sume  $ 7 , 2 5 0  o f  t h e  m a r i t a l  

l i a b i l i t i e s .  Husband a p p e a l s  f rom t h e  D i s t r i c t  C o u r t ' s  o r d e r  

r e q u i r i n g  husband  to p a y  $400 a month c h i l d  s u p p o r t  and to c r e d i t  

$200 o f  t h e  t o t a l  $400  a g a i n s t  t h e  $ 9 , 5 7 6 . 4 0  e q u i t y  he h a s  i n  t h e  

f a m i l y  home. 

The i s s u e s  r a i s e d  on a p p e a l  a r e  as f o l l o w s :  

1. W h e t h e r  t h e  D i s t r i c t  C o u r t  a b u s e d  i t s  d i s c r e t i o n  b y  

d i s t r i b u t i n g  t h e  m a r i t a l  e s t a t e ;  60 p e r c e n t  to t h e  w i f e  and 40  

p e r c e n t  t o  t h e  h u s b a n d .  

2 .  W h e t h e r  t h e  D i s t r i c t  C o u r t  a b u s e d  i t s  d i s c r e t i o n  by 

r e q u i r i n g  t h e  r e s p o n d e n t  husband  to  p a y  c h i l d  s u p p o r t  i n  a n  

amount  i n  e x c e s s  o f  w h a t  t h e  f a c t s  show t h e  a b i l i t y  o f  t h e  

r e s p o n d e n t  to  b e ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s  and f a c t s  con- 

c e r n i n g  t h e  f i n a n c i a l  a b i l i t y  o f  t h e  r e s p o n d e n t  h u s b a n d .  

3 .  W h e t h e r  t h e  Dis t r ic t  C o u r t  a b u s e d  i t s  d i s c r e t i o n  b y  

making  an  award o f  c h i l d  s u p p o r t  to be p a i d  o u t  o f  t h e  r e s p o n d e n t  

h u s b a n d ' s  e q u i t y  i n  t h e  mari tal  r e a l  p r o p e r t y  b a s e d  upon p r e s e n t  

v a l u e  w i t h o u t  c o n s i d e r a t i o n  o f  t h e  f a c t s  o f  a p p r e c i a t i o n  o r  

d e p r e c i a t i o n  o f  t h e  v a l u e  o f  t h e  p r o p e r t y .  

Husband f i r s t  a r g u e s  t h e  D i s t r i c t  C o u r t  a c t e d  a r b i t r a r i l y  and 

e x c e e d e d  t h e  bounds  o f  r e a s o n  by a p p o r t i o n i n g  t h e  e q u i t y  of  t h e  

f a m i l y  home, 60  p e r c e n t  to  w i f e ,  40  p e r c e n t  to h u s b a n d .  Husband 

c o r r e c t l y  c i t e s  s e c t i o n  4 0 - 4 - 2 0 2 ( 1 ) ,  MCA, as t h e  s t a t u t e  which  

g o v e r n s  e q u i t a b l e  d i s p o s i t i o n  o f  p r o p e r t y  i n  a  d i s s o l u t i o n  p r o -  

c e e d i n g .  T h i s  C o u r t  h a s  many times d e c i d e d  t h i s  i s s u e  and d o e s  



n o t  choose  to  r e h a s h  t h e  same a rgumen t s  i n  t h i s  case: 

" I n  d e t e r m i n i n g  w h e t h e r  t h e  t r i a l  c o u r t  abused 
i t s  d i s c r e t i o n ,  t h e  r e v i e w i n g  c o u r t  d o e s  n o t  
s u b s t i t u t e  i ts  judgment f o r  t h a t  of t h e  t r i a l  
c o u r t .  The s t a n d a r d  f o r  r e v i e w  is w h e t h e r  t h e  
t r i a l  c o u r t  a c t e d  a r b i t r a r i l y  w i t h o u t  
employment o f  c o n s c i e n t i o u s  judgment  or  
exceeded  t h e  bounds  of  r e a s o n  r e s u l t i n g  i n  
s u b s t a n t i a l  i n j u s t i c e  ." B o l i c h  v .  B o l i c h  
( 1 9 8 2 1 ,  Mont . .. - - -  , 647 P.2d 844 ,  39 
S t . R e p .  1-137;- 

Here, t h e  t r i a l  c o u r t  a p p e a r s  t o  have  f o l l o w e d  t h e  s t a t u t o r y  

c r i t e r i a  s e t  o u t  i n  s e c t i o n  40-4-202, MCA. Husband h a s  f a i l e d  to 

s p e c i f i c a l l y  a d d r e s s  t h e  i s s u e  a s  to any  p a r t i c u l a r  r e a s o n  why 

t h e  60 p e r c e n t  - 40 p e r c e n t  s p l i t  is i n e q u i t a b l e  o t h e r  t h a n  to 

s i m p l y  s t a t e  t h a t  i t  is a r b i t r a r y  and e x c e e d s  t h e  bounds of 

r e a s o n .  W e  f i n d  t h e r e  was s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  

Dis t r ic t  C o u r t ' s  h o l d i n g .  W i f e  was l e f t  w i t h  a s i g n i f i c a n t l y  

l a r g e r  p o r t i o n  of  t h e  m a r i t a l  l i a b i l i t i e s  and t h a t  a l o n e  would 

j u s t i f y  a d i s p r o p o r t i o n a t e  p r o p e r t y  d i v i s i o n  i n  t h i s  c a s e .  W e  

a f f i r m  t h e  District  C o u r t  I s  r u l i n g  on  t h i s  i s s u e .  

Husband n e x t  c o n t e n d s  t h e  D i s t r i c t  C o u r t  abused  i ts d i s c r e -  

t i o n  by r e q u i r i n g  him to pay  c h i l d  s u p p o r t  i n  e x c e s s  of h u s b a n d ' s  

a b i l i t y  to pay .  S e c t i o n  40-4-204 g o v e r n s  an  award of  c h i l d  sup- 

p o r t .  The s e c t i o n  s t a t e s :  

" I n  a p r o c e e d i n g  f o r  d i s s o l u t i o n  of  m a r r i a g e  
. . . , t h e  c o u r t  may o r d e r  e i t h e r  or b o t h  
p a r e n t s  owing a  d u t y  of  s u p p o r t  to a  c h i l d  to 
p a y  an  amount r e a s o n a b l e  o r  n e c e s s a r y  f o r  h i s  
s u p p o r t  . . ., a f t e r  c o n s i d e r i n g  a l l  r e l e v a n t  
f a c t o r s  i n c l u d i n g  : 

" ( 2 )  t h e  f i n a n c i a l  r e s o u r c e s  of t h e  c u s t o d i a l  
p a r e n t ;  

" ( 3 )  t h e  s t a n d a r d  of  l i v i n g  t h e  c h i l d  would 
h a v e  e n j o y e d  had t h e  m a r r i a g e  n o t  b e e n  
d i s s o l v e d ;  

" ( 5 )  t h e  f i n a n c i a l  r e s o u r c e s  and n e e d s  of t h e  
noncus tod  i a l  p a r e n t . "  

Thus ,  t h e  s e c t i o n  r e q u i r e s  c h i l d  s u p p o r t  depend ing  on t h e  f i n a n -  

c i a l  r e s o u r c e s  of  b o t h  p a r e n t s ,  i n  an  amount s u f f i c i e n t  to pro-  

v i d e  a s t a n d a r d  o f  l i v i n g  s i m i l a r  to t h a t  which t h e  c h i l d  would 



have en joyed  had t h e  m a r r i a g e  c o n t i n u e d .  H e r e ,  t h e  D i s t r i c t  

C o u r t  s i m p l y  made a  f i n d i n g  t h a t  t h e  husband is a b l e  to c o n t r i -  

b u t e  $400 p e r  month f o r  c h i l d  s u p p o r t  t a k i n g  i n t o  a c c o u n t  h i s  

e q u i t y  i n  t h e  home. The D i s t r i c t  Cour t  d i d  n o t  make a  f i n d i n g  a s  

t o  t h e  amount n e c e s s a r y  t o  s u p p o r t  t h e  c h i l d r e n ,  n o r  d i d  t h e  

Dis t r ic t  Cour t  make a  f i n d i n g  a s  t o  t h e  amount t h e  w i fe  is a b l e  

t o  c o n t r i b u t e  t o  t h e  c h i l d r e n ' s  s u p p o r t .  W e  remand to t h e  

D i s t r i c t  Cour t  t o  make s p e c i f i c  f i n d i n g s  a s  r e q u i r e d  by s e c t i o n  

40-4-204, and e n t e r  judgment a c c o r d i n g l y .  

Husband l a s t l y  a r g u e s  t h e  D i s t r i c t  Cour t  e r r e d  by o r d e r i n g  

h i s  e q u i t y  i n  t h e  f a m i l y  home be c r e d i t e d  a s  c h i l d  s u p p o r t  a t  t h e  

r a t e  of $200 p e r  month u n t i l  h i s  e q u i t y  is e x h a u s t e d .  Husband 

c l a i m s  he s h o u l d  be a b l e  to c o l l e c t  i n t e r e s t  on h i s  e q u i t y  o r  a t  

l e a s t  be g i v e n  some c o n s i d e r a t i o n  i n  t h e  e v e n t  t h e  p r o p e r t y  

a p p r e c i a t e s  i n  v a l u e  b e f o r e  h i s  e q u i t y  is s a t i s f i e d .  Wife a r g u e s  

t h i s  Cour t  h a s  he ld  t h a t  p r o v i d i n g  f o r  c h i l d  s u p p o r t  o u t  of mari-  

t a l  a s s e t s  is p e r m i s s i b l e  and w i t h i n  t h e  power of t h e  D i s t r i c t  

C o u r t .  Wife c i tes  C r a b t r e e  v. C r a b t r e e  ( 1 9 8 2 ) ,  I - Mont . - 

651  P.2d 29,  39 S t . R e p .  1668 ,  a s  a u t h o r i t y  i n  s u p p o r t  of h e r  con- 

t e n t i o n .  However, i n  C r a b t r e e  t h i s  Cour t  r u l e d  m a r i t a l  a s s e t s  - -- 

c o u l d  be a p p l i e d  t o  r e t r o a c t i v e  s u p p o r t  payments  due and owing a t  

t h e  t i m e  of  t h e  d e c r e e .  T h a t  is an e n t i r e l y  d i f f e r e n t  m a t t e r  

f rom t h e  c a s e  a t  hand. To s i m p l y  award husband an e q u i t y  i n  t h e  

house  of  $9 ,576 .40  t o  be c r e d i t e d  a g a i n s t  h i s  s u p p o r t  o b l i g a t i o n  

a t  t h e  r a t e  of $200 a  month u n t i l  t h e  e q u i t y  h a s  been s a t i s f i e d  

is a r b i t r a r y  and does  exceed t h e  bounds of r e a s o n .  W e  a p p r e c i a t e  

t h e  D i s t r i c t  C o u r t ' s  c o n c e r n  t h a t  t h e  n e t  e q u i t y  i n  t h e  f a m i l y  

home may n o t  j u s t i f y  a  s a l e  and t h e  p o s s i b i l i t y  t h a t  w i f e  migh t  

n o t  be a b l e  t o  f i n d  a  comparable  r e s i d e n c e  w i t h  a  comparable  

month ly  payment.  However, i f  t h e  D i s t r i c t  Cour t  is going  t o  

r e q u i r e  husband t o  a p p l y  h i s  home e q u i t y  a g a i n s t  h i s  c h i l d  sup- 

p o r t  o b l i g a t i o n ,  t h e n  t h e  D i s t r i c t  Cour t  must  a l s o  c r e d i t  

h u s b a n d ' s  ongoing  p r i n c i p a l  w i t h  i n t e r e s t  computed a t  a  r ea son-  

a b l e  r a t e .  
---- 

Aff i rmed  i n  p a r t ,  r e v e r s e d  &d r e m 3 d e d  i n  p a r t .  

I J u s t i c e  



We concur: 
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