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Clerk- 



I .  ~ u s t i c e  F rank  B. M o r r i s o n .  J r . ,  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

F r a n k  F i t z g e r a l d ,  t h e  n a t u r a l  f a t h e r  of t h e  c h i l d ,  M.G.M. ,  

a p p e a l s  f rom a judgment  i s s u e d  by  t h e  D i s t r i c t  C o u r t  of t h e  

T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  Y e l l o w s t o n e  County ,  t e r m i n a t i n g  h i s  

p a r e n t a l  r i g h t s .  

The c h i l d ,  M.G.M., was b o r n  o u t  of wedlock  on J u n e  1 0 ,  1972 .  

She  l i v e d  s o l e l y  w i t h  h e r  mo the r  u n t i l  1 9 7 9 ,  when t h e  D e p a r t m e n t  

o f  S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s  (SRS) p l a c e d  h e r  i n  a 

f o s t e r  home. I n  A p r i l  1980 ,  t h e  m o t h e r ' s  p a r e n t a l  r i g h t s  were 

t e r m i n a t e d .  

When a p p e l l a n t  d i s c o v e r e d  t h e  p r o c e e d i n g s  t o  t e r m i n a t e  t h e  

m o t h e r ' s  p a r e n t a l  r i g h t s ,  he  f i l e d  a n  acknowledgement  of  pa ter- 

n i t y  o f  t h e  c h i l d  and s o u g h t  u n s u c c e s s f u l l y  to i n t e r v e n e  i n  t h e  

p r o c e e d i n g s .  

On May 28 ,  1980 ,  SRS f i l e d  a  p e t i t i o n  f o r  t empora ry  i n v e s t i -  

g a t i v e  a u t h o r i t y  and p r o t e c t i v e  s e r v i c e s ,  c l a i m i n g  t h a t  M.G.M. 

was i n  d a n g e r  of  b e i n g  abused  and n e g l e c t e d  by t h e  a p p e l l a n t .  

The D i s t r i c t  C o u r t  g r a n t e d  t h e  p e t i t i o n .  A p p e l l a n t  was n o t  

a l l o w e d  c o n t a c t  w i t h  t h e  c h i l d  e x c e p t  by recommendat ion  of m e n t a l  

h e a l t h  worke r  and p s y c h i a t r i c  n u r s e ,  Mary Honaker . The D i s t r i c t  

C o u r t  a lso  o r d e r e d  a p p e l l a n t  t o  unde rgo  a p s y c h o l o g i c a l  e v a l u a -  

t i o n .  

I n  J u l y  1 9 8 0 ,  a p p e l l a n t  was a l l o w e d  t o  meet w i t h  h i s  c h i l d  

f o r  t h e  f i r s t  t i m e .  Two one-hour  s e s s i o n s  were  h e l d  u n d e r  t h e  

s u p e r v i s i o n  of  Mary Honaker . The m e e t i n g s  were t h e n  d i s c o n t i n u e d  

b e c a u s e  t h e  c h i l d  a p p e a r e d  u p s e t  and f r i g h t e n e d  by h e r  f a t h e r .  

On Sep t ember  11, 1980 ,  t h e  g u a r d i a n  ad l i t e m  f o r  t h e  c h i l d  

f i l e d  a p e t i t i o n  to d e t e r m i n e  p a t e r n i t y  and to d e t e r m i n e  w h e t h e r  

a p p e l l a n t ' s  p a r e n t a l  r i g h t s  s h o u l d  be t e r m i n a t e d  unde r  t h e  p r o v i -  

s i o n s  o f  t h e  Uniform P a r e n t a g e  A c t  s p e c i f i c a l l y  s e c t i o n  40-6-130, 

MCA. On Sep t ember  23,  1 9 8 0 ,  SRS f i l e d  a p e t i t i o n  unde r  s e c t i o n  

41-3-401, MCA, a s k i n g  t h a t  M.G.M. be d e c l a r e d  d e p e n d e n t  and 

n e g l e c t e d ,  and r e q u e s t i n g  pe rmanen t  c u s t o d y  and a u t h o r i t y  to 



a s s e n t  to  a d o p t i o n .  Over o b j e c t i o n s  by a p p e l l a n t ,  t h e  Dis t r ic t  

C o u r t  c o n s o l i d a t e d  t h e  p r o c e e d i n g s  b r o u g h t  by t h e  g u a r d i a n  and 

t h e  SRS. 

On November 1 4 ,  1 9 8 0 ,  p u r s u a n t  to s e c t i o n  40-6-111, MCA, t h e  

D i s t r i c t  C o u r t  d e c l a r e d  t h a t  a p p e l l a n t  w a s  t h e  n a t u r a l  f a t h e r  of 

M.G.M. 

A series o f  h e a r i n g s  were t h e n  h e l d .  N e a r l y  a l l  of  t h e  e v i -  

d e n c e  a t  t h e s e  h e a r i n g s  p e r t a i n e d  to  t h e  m e n t a l  h e a l t h  of t h e  

c h i l d  and h e r  f a t h e r .  

Based on t h e  t e s t i m o n y  a t  t h e  h e a r i n g s ,  t h e  D i s t r i c t  C o u r t  

made t h e  f o l l o w i n g  s i g n i f i c a n t  f i n d i n g s  o f  f a c t :  

" 5 .  T h a t  t h e  n a t u r a l  m o t h e r  of  M.G.M. was 
d i a g n o s e d  as an  u n d i f f e r e n t i a t e d  s c h i z o p h r e -  
n i c ,  and t h a t  M.G.M. s p e n t  t h e  f i r s t  f i v e  
y e a r s  o f  h e r  l i f e  l i v i n g  i n  h e r  c u s t o d y .  
Dur ing  t h a t  t i m e ,  M.G.M. f a i l e d  to  d e v e l o p  
n o r m a l l y  as a c h i l d ,  and e x h i b i t e d  some of t h e  
c h a r a c t e r i s t i c s  found  i n  s c h i z o p h r e n i a .  She 
a l so  s u f f e r e d  f rom a f a i l u r e  to  d e v e l o p  
s e l f - i d e n t i t y ,  h a v i n g  a d a p t e d  to  a role- 
r e v e r s a l  w i t h  h e r  m o t h e r .  Dur ing  s u c h  f i v e  
y e a r s ,  F r ank  [ a p p e l l a n t ]  was r e j e c t e d  by t h e  
m o t h e r  i n  a l l  c o n t a c t s ;  and M.G.M. knew him 
o n l y  t h r o u g h  t h e  m o t h e r ' s  r e v u l s i o n  to him and 
h e r  i d e n t i f i c a t i o n  of him as t h e  ' kook .  ' 

" 6 .  T h a t  t h e r e  is a s t a t i s t i c a l l y - e s t a b l i s h e d  
r e l a t i o n s h i p  be tween  s c h i z o p h r e n i a  i n  p a r e n t s  
and c o n s e q u e n t  deve lopmen t  of s c h i z o p h r e n i a  i n  
c h i l d r e n ,  b a s e d  upon g e n e t i c  and e n v i r o n m e n t a l  
f a c t o r s .  

" 7 .  T h a t  b e c a u s e  of  M.G.M. I s  g e n e t i c  
backg round ,  as w e l l  as t h e  e n v i r o n m e n t  i n  
which  s h e  l i v e d  f o r  t h e  f i r s t  f i v e  y e a r s  of 
h e r  l i f e ,  s h e  is ' a t  r i s k '  t o  d e v e l o p  t h e  men- 
t a l  i l l n e s s  of  s c h i z o p h r e n i a .  

"8 .  M . G . M . ,  i n  a d d i t i o n ,  is a v e r y  i n t e l l i -  
g e n t  and p a r t i c u l a r l y  s e n s i t i v e ,  f r a g i l e  and 
c h a m e l e o n - l i k e  young l a d y ,  f o r  whom it is 
e x t r e m e l y  i m p o r t a n t  t o  p r o v i d e  a s t r o n g  , 
s t a b l e  a d u l t  f e m a l e  r o l e  model i n  o r d e r  t h a t  
s h e  may d e v e l o p  n o r m a l l y  from a g i r l  i n t o  a 
young woman. 

" 9 .  F r ank  is s k i l l e d  i n  t h e  f i e l d  of  e l e c t r o -  
n i c s  and is r e g u l a r l y  employed w i t h  a good 
work r e c o r d .  H e  g e t s  a l o n g  w i t h  h i s  f e l l o w  
employees  and is  f i n a n c i a l l y  sound .  H e  is a 
l a w - a b i d i n g  c i t i z e n .  H e  h a s  n e v e r  b e e n  
m a r r i e d ,  and t h e  l o n g e s t  p e r i o d  of close asso- 
c i a t i o n  w i t h  a woman h a s  been  s e v e n  months .  

" 1 0 .  T h a t  Frank  h a s  a m e d i c a l  h i s t o r y  which 
i n c l u d e s  a d i a g n o s i s  by  t h e  V e t e r a n s  
A d m i n i s t r a t i o n  i n  1963 ,  as:  



" ' . . . s c h i z o p h r e n i c  r e a c t i o n ,  u n d i f f e r e n -  
t i a t e d  t y p e ,  i n  a  good p a r t i a l  r e m i s s i o n ,  
m a n i f e s t e d  by  some b l u n t i n g  of  e m o t i o n s ,  
r e s t r i c t e d  i n t e r e s t s ,  m e n t a l l y  compe ten t  

1 . . .  
" f o r  which he r e c e i v e s  a  70% d i s a b i l i t y  pen- 
s i o n .  

"11 .  T h a t  Frank  h a s  a l s o  been  d i agnosed  a s  a  
s c h i z o p h r e n i c  by D r .  Ned T r a n e l  a c l i n i c a l  
p s y c h o l o g i s t ,  a s  of J u l y  3Oth ,  1980 .  T h a t  
c o n c l u s i o n  is echoed by t h e  p s y c h i a t r i c  n u r s e ,  
Mary Honaker ,  who h a s  had p a s t  c o n t a c t  w i t h  
F r a n k  i n  t h e  c o u r s e  of working w i t h  M.G.M. and 
M.G.M. I s  mo the r  o v e r  t h e  y e a r s  s i n c e  p r i o r  to 
M.G.M. ' s  b i r t h .  

"12 .  Frank  h a s  a l s o  been  d i agnosed  a s  hav ing  
a  s c h i z o t y p a l  p e r s o n a l i t y  d i s o r d e r  by D r .  
S t e p h e n  Wagner,  a n o t h e r  c l i n i c a l  p s y c h o l o g i s t .  
T h i s  is a  c o n d i t i o n  which is s a i d  to make him 
l e s s  t h a n  i d e a l  a s  a  p a r e n t ,  b u t  n o t  to r e n d e r  
him c o m p l e t e l y  i n a d e q u a t e  making p o s s i b l e  a  
t r i a l  p e r i o d  of  c l o s e l y  mon i to red  v i s i t a t i o n  
be tween  F rank  and M.G.M. a s  a n  e v i d e n c e -  
g a t h e r i n g  d e v i c e  f o r  a  l a t e r  d e t e r m i n a t i o n  a s  
t o  c u s t o d y .  

"15 .  E f f o r t s  a t  a c c o m p l i s h i n g  v i s i t a t i o n  be- 
tween F rank  and M.G.M. were r e c e n t l y  made, and 
t w o  m e e t i n g s  d i d  o c c u r .  The r e s u l t s  were 
d e s c r i b e d  a s  a  I s m o t h e r i n g '  by  Frank  of  
M . G . M . ,  w i t h  an  a d v e r s e  e f f e c t  upon M.G.M. i n  
t h e  form o f  e x t r e m e  f r i g h t ,  a f ive-pound  
w e i g h t  loss ,  stress, and a  r e g r e s s i o n  i n  
r e a l i t y  t e s t i n g  . A s  a  c o n s e q u e n c e ,  v i s i t a t i o n  
e f f o r t s  were t e r m i n a t e d .  

" 1 6 .  T h a t  on t h e  b a s i s  of t h e  t o t a l i t y  of t h e  
p s y c h i a t r i c  and p s y c h o l o g i c a l  e x a m i n a t i o n s  
conduc ted  o f  F rank ,  t o g e t h e r  w i t h  t h e  o t h e r  
e v i d e n c e  adduced ,  it is c l e a r  t h a t  p l a c i n g  
c u s t o d y  o f  M.G.M. w i t h  Frank  would i n c r e a s e  
t h e  r i s k  o f  h e r  becoming m e n t a l l y  ill by a  
p r o b a b i l i t y  g r e a t e r  t h a n  50% a t  a  minimum, i n  
t h e  view of one  w i t n e s s ,  and to a n  a l m o s t  cer- 
t a i n t y  i n  t h e  view of o t h e r s .  Because  of t h e  
d e m o n s t r a t e d  a d a p t i v e  c h a r a c t e r i s t i c s  of 
M . G . M . ,  it is c l e a r  t h a t  a p l a c e m e n t  of h e r  
w i t h  Frank  w i l l  c l e a r l y  r e s u l t  i n  a  l o s s  of 
h e r  own i d e n t i t y  and deve lopmen t ,  and t i p  t h e  
a l r e a d y  h e a v i l y - w e i g h t e d  s c a l e  o f  M.G.M. I s  

f u t u r e  a g a i n s t  h e r  normal  deve lopmen t .  

" 1 7 .  Under t h e  c i r c u m s t a n c e s  e x i s t i n g ,  it 
would be d e t r i m e n t a l  to t h e  best i n t e r e s t s  of 
M.G.M. to  d e f e r  a f i n a l  d e c i s i o n  w i t h  r e s p e c t  
t o  h e r  c u s t o d y  pending  t h e  i m p l e m e n t a t i o n  of 
f u r t h e r  v i s i t s  w i t h  Frank a s  a n  ev idence -  
g a t h e r i n g  measu re ,  s i n c e  t h e  a d a p t i v e  c h a r a c -  
t e r i s t i c s  of  M.G.M. would r e n d e r  t h e  r e s u l t s  
u n t r u s t w o r t h y  a n d ,  a l s o  b e c a u s e  of F r a n k ' s  
d e t e r m i n a t i o n  to  re ject  a n y  r e s u l t s  n o t  
f a v o r a b l e  t o  h i s  d i s p o s i t i o n s  i n  any and a l l  
e v e n t s .  The s t a t u s  of t h e  e v i d e n c e  c l e a r l y  



a d v i s e s  t h a t  t h e  p r o c e s s  of a t t e m p t i n g  E u r t h e r  
t r i a l  v i s i t a t i o n  would i n  i t s e l f  be a d e s t r u c -  
t i v e  one f rom M.G.M. I s  s t a n d p o i n t .  

" 1 8 .  Under t h e  c i r c u m s t a n c e s  e x i s t i n g  , it 
would a l s o  be d e t r i m e n t a l  to t h e  b e s t  i n t e r e s t  
o f  M.G.M. t o  be  p l a c e d  i n  t h e  pe rmanen t  
c u s t o d y  o f  F rank . "  

The D i s t r i c t  C o u r t  t h e n  conc luded  as a matter of law t h a t  it 

would be i n  M.G.M. ' s  b e s t  i n t e r e s t  to p l a c e  h e r  i n  t h e  c u s t o d y  of  

SRS, and t h a t  a p p e l l a n t ' s  p a r e n t a l  r i g h t s  be t e r m i n a t e d .  

A p p e l l a n t  h a s  r a i s e d  t h e  f o l l o w i n g  i s s u e s  f o r  r ev i ew:  

(1) Whether  t h e  D i s t r i c t  C o u r t  e r r e d  by  a p p l y i n g  t h e  " b e s t  

i n t e r e s t s  of  t h e  c h i l d "  t e s t  i n  s e c t i o n  40 -6 -130 (1 ) ,  MCA, i n s t e a d  

o f  t h e  " a b u s e  and n e g l e c t "  s t a n d a r d s  i n  s e c t i o n s  41-3-401, MCA, 

e t  s e q . ?  

( 2 )  Whether  t h e r e  is c lear  and c o n v i n c i n g  e v i d e n c e  to sup- 

p o r t  e i t h e r  t h e  " b e s t  i n t e r e s t s  of  t h e  c h i l d "  tes t  or t h e  " abuse  

and n e g l e c t "  t e s t ?  

( 3 )  Whether  p s y c h i a t r i c  n u r s e ,  Mary Honaker ,  was q u a l i f i e d  

t o  g i v e  a n  e x p e r t  o p i n i o n  and d i a g n o s i s  of a p p e l l a n t ' s  m e n t a l  

h e a l t h ?  

A p p e l l a n t  claims t h a t  s e c t i o n s  40-6-128 and 40-6-130, MCA, 

s h o u l d  n o t  have  been  a p p l i e d  to him, and t h a t  t h e  D i s t r i c t  C o u r t  

t h e r e f o r e  e r r e d  by  t e r m i n a t i n g  h i s  p a r e n t a l  r i g h t s  a b s e n t  any 

f i n d i n g s  o f  abuse  or n e g l e c t .  W e  a g r e e  and remand f o r  f u r t h e r  

f i n d i n g s .  

Here, t h e  Dis t r ic t  C o u r t  a p p a r e n t l y  a p p l i e d  t h e  " b e s t  

i n t e r e s t s  of t h e  c h i l d "  s t a n d a r d  from s e c t i o n  40-6-130(1) ,  MCA. 

S e c t i o n  40-6-130 ( 1) , MCA, p r o v i d e s  i n  p a r t :  

" I f  t h e  c o u r t  f i n d s  it would n o t  be i n  t h e  
b e s t  i n t e r e s t s  of  t h e  c h i l d  to  g r a n t  c u s t o d y  to 
t h e  p u t a t i v e  f a t h e r ,  t h e  c o u r t  s h a l l  t e r m i n a t e  
h i s  r i g h t s  t o  t h e  c h i l d . "  

S e c t i o n  40 -6 -128 (1 ) ,  MCA, d e s c r i b e s  when t h e  " b e s t  i n t e r e s t s  

o f  t h e  c h i l d "  t e s t  s h o u l d  be a p p l i e d  to  a p u t a t i v e  f a t h e r :  

" I f  a c h i l d  is bo rn  o u t  of  wedlock  and t h e  
m o t h e r  e x e c u t e s  o r  p r o p o s e s  to e x e c u t e  a 
r e l e a s e  t e r m i n a t i n a  h e r  r i a h t s  to t h e  c h i l d  o r  - - 

i f  t h e  c h i l d  o t h e r w i s e  becomes t h e  s u b j e c t  cf -- --- ---- .--- - -- - 
a n  a d o p t i o n  p r o c e e d i n g ,  t h e  a g e n c y  p e r s o n  to -- ----- 
whom t h e  c h i l d  h a s -  b e e n  or is  to be 



r e l i n q u i s h e d  or  t h e  m o t h e r  or p e r s o n  hav ing  
c u s t o d y  o f  t h e  c h i l d  s h a l l  f i l e  a p e t i t i o n  i n  
t h e  d i s t r i c t  c o u r t  to t e r m i n a t e  t h e  p a r e n t a l  
r i g h t s  o f  t h e  f a t h e r ,  u n l e s s  t h e  f a t h e r ' s  
r e l a t i o n s h i p  to t h e  c h i l d  h a s  been  p r e v i o u s l y  
t e r m i n a t e d  o r  d e t e r m i n e d  n o t  to e x i s t  by t h e  
c o u r t .  The c o u r t  s h a l l  h o l d  a h e a r i n g  as soon  
a s  p r a c t i c a l  to  d e t e r m i n e  t h e  i d e n t i t y  of t h e  
f a t h e r  and to  d e t e r m i n e  or t e r m i n a t e  t h e  
r i g h t s  o f  t h e  f a t h e r  as  p r o v i d e d  i n  t h i s  
s e c t i o n  and 40-6-129 and 40-6-130 . . ." 
( Emphasis  added .  ) 

The key  l a n g u a g e  h e r e  is " o r  i f  t h e  c h i l d  o t h e r w i s e  becomes 

t h e  s u b j e c t  o f  an  a d o p t i o n  p r o c e e d i n g . "  R e s p o n d e n t s  claim t h a t  

when t h e  m o t h e r ' s  r i g h t s  were t e r m i n a t e d ,  t h e  c h i l d  became sub-  

ject t o  a " p o t e n t i a l  a d o p t i v e  p r o c e e d i n g . "  A d m i t t e d l y ,  however ,  

SRS is s e e k i n g  t e m p o r a r y  c u s t o d y  on t h e  g r o u n d s  t h a t  M.G.M. is a 

y o u t h  i n  need of  care and n e g l e c t e d  o r  abused  w i t h i n  t h e  meaning 

o f  s e c t i o n  41-3-401, e t  s e q .  , MCA. A s  s u c h ,  t h e  p r o v i s i o n s  

g o v e r n i n g  a " y o u t h  i n  need o f  c a r e "  p r o c e e d i n g  m u s t  be 

c o n t r o l l i n g .  

Moreove r ,  s e c t i o n  40-6-128, MCA, d i d  n o t  g i v e  t h e  g u a r d i a n  of 

t h e  c h i l d  t h e  r i g h t  to p e t i t i o n  f o r  t e r m i n a t i o n  o f  t h e  

a p p e l l a n t ' s  p a r e n t a l  r i g h t s .  Only  " t h e  a g e n c y ,  p e r s o n  to whom 

t h e  c h i l d  h a s  been  or is r e l i n q u i s h e d  or  t h e  mo the r  or t h e  p e r s o n  

h a v i n g  c u s t o d y "  may f i l e  a p e t i t i o n  f o r  d e t e r m i n a t i o n  of a p u t a -  

t i v e  f a t h e r ' s  r i g h t s .  The D i s t r i c t  C o u r t  e r r e d  by  c o n s o l i d a t i n g  

t h e  g u a r d i a n ' s  p e t i t i o n  w i t h  t h a t  of  SRS. 

I t  is w e l l - e s t a b l i s h e d  t h a t  a b s e n t  f i n d i n g s  of  a b u s e  or  

n e g l e c t  ba sed  upon c lear  and c o n v i n c i n g  e v i d e n c e ,  p a r e n t a l  r i g h t s  

may n o t  be t e r m i n a t e d .  Matter of G u a r d i a n s h i p  of Doney ( 1 9 7 7 ) ,  

174  Mont. 282 ,  570 P.2d 575;  I n  re t h e  Matter of J .L.B.  ( 1 9 7 9 ) ,  

1 8 2  Mont. 1 0 0 ,  594 P.2d 1127;  and S t a n l e y  v .  I l l i n o i s  ( 1 9 7 2 ) ,  4 0 5  

U.S. 645 ,  9 2  S .C t .  1 2 0 8 ,  3 1  L.Ed.2d 551.  These  c o n s t i t u t i o n a l l y  

p r o t e c t e d  p a r e n t a l  i n t e r e s t s  i n  t h e  c h i l d  are n o t  weakened by t h e  

f a c t  t h a t  a c h i l d  is bo rn  o u t  of wedlock .  Matter of J .L .B. ,  594 

P.2d a t  1136 ,  r e f e r r i n g  to S t a n l e y  v.  I l l i n o i s ,  405 U.S. 651-652, 

9 2  S .C t .  a t  1 2 1 3 ,  3 1  L.Ed.2d a t  559. 

F u r t h e r ,  t h i s  C o u r t  h a s  h e l d  t h a t  a f i n d i n g  o f  a b u s e ,  

n e g l e c t ,  or dependency  " is t h e  j u r i s d i c t i o n a l  p r e r e q u i s i t e  f o r  



any  c o u r t  o r d e r e d  t r a n s f e r  of c u s t o d y . "  . I n  re Gore ( 1 9 7 7 ) ,  1 7 4  

Mont. 321 ,  570 P.2d 1110 ,  1113 .  

O n l y  a f t e r  a showing o f  dependency ,  a b u s e ,  o r  n e g l e c t ,  is t h e  

" b e s t  i n t e r e s t s  o f  t h e  c h i l d "  t e s t  t h e  a p p r o p r i a t e  b a s i s  f o r  

d e t e r m i n i n g  c u s t o d y .  See  Doney, s u p r a ;  Gore, s u p r a ;  Henderson v .  
--A -- 

Henderson  ( 1 9 7 7 ) ,  1 7 3  Mont.  429 ,  568  P.2d 177 ;  and I n  t h e  Matter 

o f  t h e  G u a r d i a n s h i p  of  Aschenb renne r  ( 1 9 7 9 ) ,  1 8 2  Mont. 540 ,  5 9 7  

T h e r e f o r e ,  t h e  Dis t r ic t  C o u r t  h e r e  w a s  o b l i g a t e d  to f i n d  t h a t  

t h e  c h i l d  w a s  a " y o u t h  i n  need of c a r e "  and abused  or n e g l e c t e d  

i n  o r d e r  to  d e p r i v e  a p p e l l a n t  of  c u s t o d y  and t e r m i n a t e  h i s  

r i g h t s .  S e c t i o n  41-3-102, MCA, p r o v i d e s  t h e  a p p l i c a b l e  

d e f i n i t i o n s  : 

" ( 2 )  An ' a b u s e d  or  n e g l e c t e d  c h i l d '  means a 
c h i l d  whose normal  p h y s i c a l  o r  m e n t a l  h e a l t h  
o r  w e l f a r e  is harmed or t h r e a t e n e d  w i t h  harm 
b y  t h e  acts  o r  o m i s s i o n s  o f  h i s  p a r e n t  o r  
o t h e r  p e r s o n  r e s p o n s i b l e  f o r  h i s  w e l f a r e .  

" ( 3 )  ' H a r m  to  a c h i l d ' s  h e a l t h  or w e l f a r e '  
means t h e  harm t h a t  o c c u r s  whenever  t h e  p a r e n t  
o r  o t h e r  p e r s o n  r e s p o n s i b l e  f o r  t h e  c h i l d ' s  
w e l f a r e :  

" ( a )  i n f l i c t s  or allows to be i n f l i c t e d  upon 
t h e  c h i l d  p h y s i c a l  or m e n t a l  i n j u r y ,  i n c l u d i n g  
i n j u r i e s  s u s t a i n e d  as  a  r e s u l t  of  e x c e s s i v e  
c o r p o r a l  pun i shmen t ;  

" ( 5 )  ' T h r e a t e n e d  harm'  means imminent  r i s k  of 
harm. 

" ( 8 )  'Men ta l  i n j u r y '  means a n  i d e n t i f i a b l e  
and  s u b s t a n t i a l  impa i rmen t  o f  t h e  c h i l d  I s  

i n t e l l e c t u a l  or  p s y c h o l o g i c a l  f u n c t i o n i n g . "  

Dur ing  a p p e l l a t e  a r g u m e n t ,  t h e  g u a r d i a n  f o r  t h e  c h i l d  

a d m i t t e d  t h a t  t h e  D i s t r i c t  C o u r t  had n o t  made any f i n d i n g s  t h a t  

t h e  c h i l d  w a s  abused  or n e g l e c t e d  by a p p e l l a n t .  The f i n d i n g s  

o n l y  d e t e r m i n e d  t h e  c h i l d ' s  b e s t  i n t e r e s t s .  More i m p o r t a n t l y ,  

t h e s e  f i n d i n g s  do  n o t  p r o v i d e  a s u f f i c i e n t  basis  on which to 

c o n c l u d e  t h a t  t h e  c h i l d  would be i n  d a n g e r  of  " imminent  r i s k  of 

harm" i f  s h e  l i v e d  w i t h  o r  v i s i t e d  w i t h  a p p e l l a n t .  W e  t h e r e f o r e  

remand t h i s  case f o r  f u r t h e r  f i n d i n g s .  



On remand,  t h e  o p i n i o n  of t h e  p s y c h i a t r i c  n u r s e  t h a t  

a p p e l l a n t  is s u f f e r i n g  f rom s c h i z o p h r e n i a  s h o u l d  n o t  be a d m i t t e d  

w i t h o u t  f u r t h e r  f o u n d a t i o n .  W e  a g r e e  t h a t  t h e  d e t e r m i n a t i o n  of a 

p e r s o n  as a n  e x p e r t  is w i t h i n  t h e  d i s c r e t i o n  of t h e  t r i a l  c o u r t ,  

and c a n  be se t  a s i d e  o n l y  upon a b u s e  of d i s c r e t i o n .  Goodnough v .  

S t a t e  ( 1 9 8 2 ) ,  -- - -- Mont . - - . - - - - , 647 P.2d 3 6 4 ,  39 S t . R e p .  1170 .  

R u l e  702 ,  M.R.Evid. N e v e r t h e l e s s ,  n o t h i n g  i n  t h i s  r e c o r d  

s u g g e s t s  t h a t  t h e  n u r s e  h a s  had t h e  t r a i n i n g ,  e x p e r i e n c e ,  or  edu- 

c a t i o n  t o  d i a g n o s e  s c h i z o p h r e n i a .  S e e  J e n k i n s  v .  U.S. ( 1 9 6 2 ) ,  

307 F.2d 637 .  

The Dis t r ic t  C o u r t  judgment  is r e v e r s e d  and remanded f o r  

f u r t h e r  f i n d i n g s .  


