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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  is an  a p p e a l  from a judgment e n t e r e d  i n  t h e  F o u r t e e n t h  

J u d i c i a l  D i s t r i c t  i n  and f o r  t h e  County of M u s s e l s h e l l .  The 

o r i g i n a l  a c t  i o n  was commenced by R icha rd  Dybvik,  a l l e g i n g  damages 

and u n l a w f u l  o c c u p a t i o n  of r e a l  p r o p e r t y .  The d e f e n d a n t ,  Mary 

Dybvik,  f i l e d  an  answer  and c r o s s - c o m p l a i n t  deny ing  t h e  p r i n c i p a l  

a l l e g a t i o n s  of  t h e  c o m p l a i n t  and f u r t h e r  a l l e g i n g  t h a t  R icha rd  

Dybvik had o b t a i n e d  t i t l e  to t h e  r e a l  p r o p e r t y  t h r o u g h  undue 

i n £  l u e n c e  . Richa rd  Dybvik answered by  deny ing  any  undue 

i n £  l u e n c e  and c r o s s - c l a i m e d  f o r  damages f o r  f r a d u l e n t ,  m a l i c i o u s ,  

and i n t e n t i o n a l  a c t s  of Mary Dybvik i n  h e r  a t t e m p t  to deny  him of  

h i s  p r o p e r t y .  T h i s  a c t i o n  was l a t e r  c o n s o l i d a t e d  w i t h  t w o  o t h e r  

p r o b a t e  c a u s e s .  The judgment ,  e n t e r e d  on  J u n e  1 9 ,  1 9 8 1 ,  s e t  

a s i d e  a  power o f  a t t o r n e y ,  a w i l l ,  and a  d e e d ;  a l l  on g r o u n d s  of 

undue i n £  l u e n c e  . 
The a p p e l l a n t  r a i s e s  t h e  f o l l o w i n g  i s s u e s  on a p p e a l :  (1) 

w h e t h e r  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  of f a c t ,  c o n c l u s i o n s  of 

l aw ,  and o p i n i o n  a r e  s u p p o r t e d  by  s u b s t a n t i a l  e v i d e n c e ;  ( 2 )  

w h e t h e r  or n o t  t h e r e  was any  a c t  of undue i n f l u e n c e  i n  p r o c u r e m e n t  

o f  t h e  power of a t t o r n e y ,  t h e  w i l l ,  and t h e  deed ;  and ( 3 )  i f  t h e  

D i s t r i c t  C o u r t  e r r e d  i n  i t s  judgment ,  w h e t h e r  t h i s  c a s e  s h o u l d  be 

remanded f o r  f u r t h e r  p r o c e e d i n g s  r e l a t i n g  to p l a i n t i f f  's  o r i g i n a l  

c o m p l a i n t  f o r  damages.  

W e  found no error  i n  t h e  t r i a l  c o u r t ' s  d e c i s i o n  to s e t  a s i d e  

t h e  deed  b u t  r e v e r s e  t h e  f i n d i n g s  and c o n c l u s i o n s  of t h e  c o u r t  

t h a t  r e s p o n d e n t  e s t a b l i s h e d  , by c l e a r  and c o n v i n c i n g  e v i d e n c e ,  

t h a t  t h e  w i l l  and t h e  power of a t t o r n e y  were a c q u i r e d  t h r o u g h  

means and i n £  l u e n c e  of t h e  b e n e f i c i a r y ,  R icha rd  Dybvik,  and n o t  

done  w i t h  t h e  f r e e  w i l l  of  H j o r d i s  Bingham. 

I n  March o f  1979 ,  H j o r d i s  Bingham, an  e l d e r l y  l a d y  i n  h e r  

s e v e n t i e s ,  was i n  poor  h e a l t h .  A t  t h a t  time s h e  was l i v i n g  i n  

C a l i f o r n i a .  On or a b o u t  March 30 s h e  was a d m i t t e d  to Temple 

Community H o p s i t a l  i n  L o s  Ange le s  . H o s p i t a l  p e r s o n n e l ,  conce rned  



w i t h  h e r  a b i l i t y  to care f o r  h e r s e l f  and h e r  a f f a i r s ,  s o u g h t  to 

c o n t a c t  members o f  h e r  f a m i l y .  The h o s p i t a l  c o n t a c t e d  Thomas 

Ask, t h e  f a m i l y  a t t o r n e y  i n  Roundup, Montana.  M r .  Ask t h e n  con- 

t a c t e d  T r y g v i e  Dybvik,  t h e  b r o t h e r  of  H j o r d i s  . T r y g v i e  c o n t a c t e d  

h i s  s o n ,  R icha rd  Dybvik,  who a g r e e d  to go to C a l i f o r n i a  to see 

wha t  c o u l d  be done .  R i c h a r d  went to C a l i f o r n i a  and m e t  h i s  a u n t  

f o r  t h e  f i r s t  t i m e .  W i t h i n  one  week he o b t a i n e d  a g e n e r a l  power 

o f  a t t o r n e y  a l l o w i n g  him to h a n d l e  a l l  of  h e r  a f f a i r s .  A t  t h i s  

t i m e  H j o r d i s  Bingham had f o u r  d i f f e r e n t  bank a c c o u n t s  t o t a l i n g  

$32 ,131 .09 .  T h e r e  was e x t e n s i v e  t e s t i m o n y  a t  t r i a l  r e g a r d i n g  t h e  

s u b s e q u e n t  e x p e n d i t u r e  of  t h e s e  f u n d s .  I t  is s u f f i c i e n t  to n o t e  

t h a t  when R i c h a r d  Dybvik g a i n e d  c o n t r o l  o v e r  t h e  f o u r  a c c o u n t s ,  

t h e  f u n d s  were soon  d e p l e t e d .  

A f t e r  o b t a i n i n g  t h e  power of  a t t o r n e y ,  R icha rd  moved H j o r d i s  

f rom t h e  h o s p i t a l  to V i r g i l  C o n v a l e s c e n t  H o m e ,  l o c a t e d  i n  L o s  

A n g e l e s .  Toward t h e  end o f  May a r r a n g e m e n t s  were made to move 

H j o r d i s  to Montana.  An a p a r t m e n t  was r e n t e d  i n  Roundup. R i c h a r d  

and h i s  w i f e  were t o  l i v e  w i t h  and care f o r  H j o r d i s .  S h o r t l y  

a f t e r  a r r i v i n g  i n  Roundup H j o r d i s  was a g a i n  a d m i t t e d  to h o s p i t a l  

care.  Doctor D a v i s  of  Roundup con f i rmed  t h e  d i a g n o s i s  of d o c t o r s  

a t  Temple Community H o s p i t a l  i n  Los Ange l e s ;  t h a t  H j o r d i s  w a s  

s u f f e r i n g  f rom c h r o n i c  o r g a n i c  b r a i n  syndrome and o t h e r  phys  ical  

a i l m e n t s .  

On June 1 3 ,  1 9 7 9 ,  H j o r d i s  was d i s c h a r g e d  from t h e  Roundup 

h o s p i t a l  t o  l i v e  w i t h  h e r  nephew and h i s  w i f e .  A p p r o x i m a t e l y  o n e  

month l a t e r ,  on  J u l y  1 0 ,  1 9 7 9 ,  H j o r d i s  e x e c u t e d  a  new w i l l  i n  

which  s h e  l e f t  a l l  of h e r  p e r s o n a l  and real  p r o p e r t y  to R i c h a r d  

Dybvik.  R i c h a r d  t e s t i f i e d  t h a t  H j o r d i s  had a sked  him to c o n t a c t  

M r .  Ask so t h a t  a r r a n g e m e n t s  c o u l d  be made to d r a f t  t h e  new w i l l .  

M r .  Ask had p r e v i o u s l y  p r o b a t e d  t h e  e s t a t e  of t h e  d e c e a s e d ' s  

f a t h e r ,  and had known t h e  d e c e a s e d  f o r  a number of y e a r s .  H e  

t e s t i f i e d  t h a t  he was c a l l e d  by t h e  h o s p i t a l  a d m i n i s t r a t o r  i n  

C a l i f o r n i a  i n  A p r i l  1979  b e c a u s e  some of  h i s  l e t t e r h e a d s  were 

found  i n  h e r  a p a r t m e n t .  H e  was a d v i s e d  t h a t  s h e  w a s  s e r i o u s l y  



ill and a s k e d  t o  c o n t a c t  h e r  b r o t h e r ,  T r y g v i e .  H e  d i d  so and 

found him t o o  ill to t r a v e l  so T r y g v i e  c o n t a c t e d  h i s  son  R i c h a r d  

i n  A r i z o n a  and g o t  him t o  go t o  C a l i f o r n i a  t o  check  up on h i s  

a u n t .  Acco rd ing  to  M r .  A s k ' s  t e s t i m o n y  R icha rd  asked  him wha t  to 

d o  and he a d v i s e d  him t o  be " a p p o i n t e d  c o n s e r v a t o r  or g u a r d i a n "  

o r  a t  l e a s t  g e t  a  power of a t t o r n e y  from h e r  so t h a t  h e r  b u s i n e s s  

m a t t e r s ,  r e n t ,  h o s p i t a l ,  m e d i c a l ,  e tc .  b i l l s  c o u l d  be p a i d .  

Conce rn ing  t h e  d rawing  of t h e  w i l l  he t e s t i f i e d  he was c a l l e d  

by  R icha rd  e a r l y  i n  J u l y  t o  come see h i s  a u n t  a b o u t  d rawing  a  new 

w i l l  and t h a t  he d i d  s o  on J u l y  1 0 .  H e  went  to h e r  a p a r t m e n t  t o  

g e t  t h e  d e t a i l s  of t h e  new w i l l  b u t  b e f o r e  do ing  so he v i s i t e d  

w i t h  h e r  f o r  i t  was t h e  f i r s t  t i m e  he had s e e n  h e r  s i n c e  s h e  

r e t u r n e d  t o  Roundup. H i s  t e s t i m o n y  of t h i s  v i s i t  is i m p o r t a n t  

and c o n t r o l l i n g  a s  to h e r  m e n t a l  c o n d i t i o n  t h a t  day  and it is s e t  

f o r t h  a s  f o l l o w s :  

"Q.  Did s h e  t e l l  you what s h e  wanted done 
w i t h  h e r  p r o p e r t y  f o r  p u r p o s e s  of t h e  w i l l ?  
A .  Y e s .  

" Q .  And what  was t h a t ?  A. Well, she  was 
a l w a y s  conce rned  a b o u t  h e r  b r o t h e r ,  T r y g v i e  
Dybvik,  b u t  s h e  t o l d  m e  when I v i s i t e d  h e r  on 
t h a t  day  t h a t  s h e  had v i s i t e d  w i t h  him, or 
t a l k e d  to  him on t h e  phone ,  and he was i n ,  you 
know, poo r  h e a l t h ,  b u t  s h e  f e l t  t h a t  he was 
g e t t i n g  t h e  v e t e r a n ' s  p e n s i o n  and he  was a t  
t h e  V e t e r a n ' s  H o s p i t a l  i n  Miles C i t y  and drew 
S o c i a l  S e c u r i t y ,  s o  s h e  t h o u g h t  he was p r e t t y  
w e l l  t a k e n  c a r e  o f .  And s h e  wanted t o  make 
h e r  w i l l  l e a v i n g  a l l  of h e r  p r o p e r t y  to h e r  
nephew, R icha rd  Dybvik. 

" Q .  Did s h e  make any  comments a b o u t  Mary 
Dybvik a t  t h a t  t i m e ?  A. Y e s .  Over t h e  
y e a r s ,  s h e  and Mary, I g u e s s ,  have had a  f e u d  
f o r  many y e a r s ,  and s h e  d e f i n i t e l y ,  on t h a t  
d a y ,  s a i d  s h e  d i d n ' t  want Mary t o  have h e r  
p r o p e r t y  i f  a n y t h i n g  happened to  h e r ;  and 
t h a t ' s  why s h e  wanted to g i v e  it to R i c h a r d ,  
and s h e  f e l t  t h a t  T r i g g e r  was t a k e n  c a r e  o f ,  
you know, and so s h e  d i d n ' t  have  t h a t  much 
o b l i g a t i o n  to him. 

"Q. Do you r e c a l l  who c o n t a c t e d  you w i t h  
r e g a r d  to  s e e i n g  H j o r d i s ?  A. I t h i n k  Richard  
t o l d  me s h e  wanted to see m e ,  and p r o b a b l y  
a b o u t  t h e  9 t h ,  I s u p p o s e ,  i n  t h e  morn ing ,  I 
t o l d  him, ' W e l l ,  I ' l l  s t o p  e i t h e r  go ing  home 
a t  l unch  or on t h e  way back  from l u n c h .  ' 

"Q. Who else was p r e s e n t  when you t a l k e d  to 
H j o r d i s ?  A.  No o n e .  J u s t  H j o r d i s  and 
m y s e l f .  



"Q. D o  you r eca l l  how long  you t a l k e d  to h e r ?  
A .  Oh, I suppose  I was t h e r e  maybe 20 
m i n u t e s .  I t h i n k  R i c h a r d  and h i s  w i f e  may 
h a v e  been  t h e r e  when I g o t  t h e r e .  They k i n d  
o f  had a--she was s t i l l  ill. She was i n  a  
h o u s e c o a t ,  and I t h i n k  t h e y  l e f t  when I g o t  
t h e r e .  I know t h e y  w e r e n ' t  i n  on t h e  conver -  
s a t i o n  a t  a l l .  

"Q. The w i l l  was e x e c u t e d  J u l y  1 0 ,  1979 .  Can 
you e x p l a i n  t h e  c i r c u m s t a n c e s  u n d e r  which t h a t  
was e x e c u t e d ?  A. Well, I t o l d  h e r  t h a t  I 
would f i x  it and I would come up t h e  n e x t  d a y ,  
so w e  worked it o u t  a t  noon t h a t  w e  would s t o p  
o n  t h e  way home, and t h e  w i t n e s s e s  were J o h n  
P r a t t ,  my p a r t n e r ,  and J u l i e  Ann, o u r  s e c r e -  
t a r y ,  so w e  a l l  s t o p p e d  on o u r  way home from 
l u n c h .  I g o t  t h e r e  f i r s t  so s h e  would have a 
c h a n c e  t o  l o o k  o v e r  t h e  w i l l ,  and t h e n  J o h n  
P r a t t  came and o u r  s e c r e t a r y  came. She had 
r e a d  t h e  w i l l ,  and I went o v e r  it w i t h  h e r ;  
and s h e  s i g n e d  it and t h e y  w i t n e s s e d  it and I 
n o t a r i z e d  it. 

"Q. Did you l e a v e  t h e  w i l l  w i t h  H j o r d i s  when 
you went?  A. Yes, and a p p a r e n t l y  I l e f t  a 
c o p y  t h e r e  too. A l o t  of p e o p l e  want  a n  e x t r a  
c o p y  so t h e y  c a n  p u t  t h e  w i l l  i n  t h e i r  box and 
a copy  to  l o o k  a t  i f  t h e y  want  t o ,  and t h a t  
o n e  you showed m e  is t h e  copy I made f o r  h e r ,  
b e c a u s e  it is my p r i n t i n g .  

"Q.  On b o t h  of  t h o s e  o c c a s i o n s ,  J u l y  9 ,  1 9 7 9 ,  
and J u l y  1 0 ,  1 9 7 9 ,  d i d  you make any  o b s e r -  
v a t i o n s  a b o u t  H j o r d i s '  m e n t a l  s t a t e?  A. 
Well, it seemed to  m e  t h a t  s h e  was a b o u t  t h e  
way I a l w a y s  remember h e r ,  o t h e r  t h a n  she  had 
b e e n  s i c k ,  it w a s  o b v i o u s .  She was t h i n n e r  
and  w e a k e r ,  b u t  o t h e r  t h a n  t h a t ,  I t h o u g h t  s h e  
was compe ten t  and a b o u t  t h e  same as s h e  had 
a l w a y s  been .  

"Q. A t  t h a t  time d i d  s h e  know who s h e  was? 
A. Oh, y e s .  

"Q. Did s h e  know who you were? A. She knew 
who I was, and w e  v i s i t e d .  

"Q. Did s h e  know who R i c h a r d  w a s ?  A. Oh, 
y e a h .  

"Q. Did s h e  know t h e  r anch  s h e  was d i s p o s i n g  
of i n  t h e  w i l l ?  A .  Yeah, s h e  t a l k e d  a b o u t  
t h a t ,  b e c a u s e  o v e r  t h e  y e a r s ,  h e r  b r o t h e r ,  
T r i g g e r ,  h a s  used t h e  r anch  and r u n  c a t t l e  on 
t h e r e ;  and t h i s  was a p p a r e n t l y  p a r t  of  t h e i r  
a r r a n g e m e n t  t h a t  s h e  was k ind  of  h e l p i n g  him 
t h a t  way, t h a t  he  had t h e  u se  of i t ,  b u t  s h e  
t a l k e d  a b o u t  t h i n g s .  The re  was n o t h i n g  unu- 
s u a l  t h a t  s h e  d i d n ' t  know what  s h e  was d o i n g .  

"Q. On b o t h  of t h e s e  o c c a s i o n s ,  d i d  H j o r d i s  
Bingham e x p r e s s  a c o n c e r n  t h a t  t h i s  p r o p e r t y  
n o t  go to Mary Dybvik? A.  Oh, y e s .  

"Q. Was s h e  v e r y  adament  a b o u t  t h a t ?  A. 
Y e s ,  and s h e  had been  o v e r  t h e  y e a r s .  She 
wanted  T r i g g e r  t a k e n  care of  - -her  b r o t h e r ,  



t h a t ' s  h i s  nickname--but s h e  d i d n ' t  want Mary 
o r  h e r  boys to have any of h e r  p r o p e r t y .  

'I Q . Did s h e  e v e r  r e f e r  t o  Mary and h e r  
c h i l d r e n  a s  'Mary and h e r  c h i c k e n s ,  ' t h a t  you 
c a n  r e c a l l ?  A. I d o n ' t  remember. I know 
t h a t  t h e r e  was i l l - f e e l i n g  between them, and I 
d o n ' t  know how Mary f e l t  a b o u t  i t ,  b u t  I t r y  
t o  s t a y  o u t  of p e r s o n a l i t i e s .  

" Q .  But to  t h e  b e s t  of your  knowledge,  had 
t h i s  been a  l o n g - s t a n d i n g  f e u d  be tween  Mary 
Dybvik and h e r ?  A .  Yes, Mary r a n  a  n u r s i n g  
home, and h e r  mother  was t h e r e  , and H j o r d i s  
came up and v i s i t e d ,  and I suppose  t h e y  had 
a rgumen t s ;  and I d o n ' t  know--like I s a y ,  I 
d o n ' t  want t o  g e t  i nvo lved  w i t h  them, b u t  s h e  
d i d n '  t l i k e  h e r  ." 

B e f o r e  h e r  d e a t h  s h e  execu ted  a  deed .  H j o r d i s  owned a  ranch  

n e a r  Roundup t h a t  h e r  b r o t h e r  T r y g v i e  had been  managing.  On 

August  2 7 ,  1979 ,  s h e  deeded t h i s  p r o p e r t y  to h e r  nephew, Richard  

Dybvik. R icha rd  t e s t i f i e d  t h a t  H j o r d i s  r e q u e s t e d  t h i s  t r a n s -  

a c t i o n  so s h e  would be e l i g i b l e  f o r  Medicaid b e n e f i t s .  R icha rd  

a g a i n  c o n t a c t e d  M r .  Ask to d o  t h e  l e g a l  work. M r .  Ask p r e p a r e d  

t h e  deed and gave  it t o  R icha rd  who t h e n  d r o v e  to Lewistown to 

g e t  it e x e c u t e d .  H e  c o n t a c t e d  an a t t o r n e y  i n  Lewistown who m e t  

w i t h  H j o r d i s  f o r  t h e  s i g n i n g .  The same day  Richard  r e c o r d e d  t h e  

deed  w i t h  t h e  M u s s e l s h e l l  County C l e r k  and R e c o r d e r .  E v e n t u a l l y ,  

t h e  a p p e l l a n t ,  Richard  Dybvik,  t ook  s t e p s  to f o r c e  h i s  f a t h e r  and 

s t e p m o t h e r  to  v a c a t e  t h e  ranch  and t h e r e a f t e r  commenced t h i s  

a c t i o n  f o r  damages. 

The a p p e l l a n t  a r g u e s  t h a t  t h e  r e c o r d  w i l l  n o t  s u p p o r t  a  

f i n d i n g  o f  undue i n f l u e n c e .  I n  c o n j u n c t i o n  w i t h  t h i s  i s s u e  he 

u r g e s  t h i s  Cour t  to  r e c o n s i d e r  t h e  s t a n d a r d  of r ev i ew of a  

Dis t r ic t  C o u r t ' s  f i n d i n g s .  I n  t h i s  c a s e  t h e  Dis t r ic t  C o u r t  

adop ted  t h e  r e s p o n d e n t ' s  f i n d i n g s  of f a c t  v e r b a t i m .  W h i l e  w e  

have  focused  on t h i s  s i t u a t i o n  b e f o r e ,  Tomaskie v .  Tomaskie 

( 1 9 8 1 )  I Mon t . -- I -- - .. , 625 P.2d 536,  539 ,  38 S t .Rep .  416,  

419 ,  c a u t i o n i n g  D i s t r i c t  C o u r t s  who r e l y  " t o o  h e a v i l y  on t h e  pro-  

posed  f i n d i n g s  and c o n c l u s i o n s  s u b m i t t e d  by t h e  winning p a r t y , ' '  

w e  a r e  n o t  compel led t o  change t h e  r u l e .  " F i n d i n g s  of f a c t  s h a l l  

n o t  be set  a s i d e  u n l e s s  c l e a r l y  e r r o n e o u s .  . . " Rule 5 2 ( a ) ,  

M.R.Civ.P. A s  we have noted  b e f o r e ,  a l t h o u g h  t h e  f i n d i n g s  may 



n o t  t e c h n i c a l l y  be t h e  work p r o d u c t  of t h e  d i s t r i c t  j u d g e ,  o n c e  

t h e y  are s i g n e d  t h e y  become h i s .  I n  Re t h e  M a r r i a g e  o f  J e n s e n  v. 

J e n s e n  ( 1 9 8 1 )  , - Mont . - - , 6 3 1  P.2d 700 ,  38 S t .Rep .  1109 ;  

C i t y  o f  B i l l i n g s  v .  P u b l i c  S e r v i c e  Commission ( 1 9 8 1 ) ,  -- -- Mont . 
- , 6 3 1  P.2d 1295 ,  38 S t . R e p .  1162 .  

O t h e r  d e c i s i o n s  have  f u r t h e r  d e f i n e d  t h e  l i m i t s  of o u r  

i n q u i r y .  Of f o r e m o s t  i m p o r t a n c e ,  w e  c a n n o t  d e v i a t e  from o u r  

f u n c t i o n  as a n  a p p e l l a t e  c o u r t .  Our f u n c t i o n s  do  n o t  i n c l u d e  a 

r e t r i a l  o f  t h e  case. W e  w i l l  n o t  s u b s t i t u t e  o u r  judgment  f o r  

t h a t  o f  t h e  t r i a l  c o u r t .  W e  are " ' c o n f  i n e d  to  d e t e r m i n i n g  

w h e t h e r  t h e r e  is s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  to s u p p o r t 1  t h e  

f i n d i n g s  of  f a c t  and c o n c l u s i o n s  o f  l aw."  Cameron v .  Cameron 

( 1 9 7 8 ) ,  1 7 9  Mont. 219 ,  227 ,  587 P.2d 9 3 9 ,  944;  I n  t h e  M a t t e r  of 

t h e  Es ta te  o f  LaTray ( 1 9 7 9 ) ,  - - Mont . - - -. - .-- , 598 P.2d 619 ,  36 

S t . R e p .  1514;  O l son  v .  W e s t f o r k  P r o p e r t i e s ,  I n c .  ( 1 9 7 6 ) r  1 7 1  

Mont. 1 5 4 ,  557 P.2d 821 ;  Hornung v .  Estate  of L a g e r q u i s t  ( 1 9 7 0 ) ,  

1 5 5  Mont. 412 ,  473 P.2d 541 ;  S t a t e  Highway Comm. v .  W e s t  Great 

F a l l s  Flood C o n t r o l  and D r a i n a g e  D i s t r i c t  ( 1 9 7 0 ) ,  1 5 5  Mont. 1 5 7 ,  

468 P.2d 753 .  

W e  have  e l a b o r a t e d  on  t h i s  s t a n d a r d  numerous  times and 

s e v e r a l  w e l l - s e t t l e d  p r i n c i p l e s  have emerged.  W e  v iew t h e  e v i -  

d e n c e  i n  t h e  l i g h t  most f a v o r a b l e  to t h e  p r e v a i l i n g  p a r t y .  

Cameron v .  Cameron , s u p r a ;  Olson  v .  Wes t f o r k  P r o p e r t i e s  , I n c  . , 
s u p r a ;  H e l l i c k s o n  v.  B a r r e t t  Mobi le  Home T r a n s p o r t ,  I n c  . ( 1973  ) , 

1 6 1  Mont. 455 ,  507 P.2d 523.  "The e v i d e n c e  may be i n h e r e n t l y  

weak and s t i l l  be deemed ' s u b s t a n t i a l  I and . . . s u b s t a n t i a l  e v i -  

d e n c e  may c o n f l i c t  w i t h  o t h e r  e v i d e n c e  p r e s e n t e d . "  Campeau v .  

L e w i s  ( 1 9 6 5 ) ,  144  Mont. 543 ,  547 ,  398  P.2d 960 ,  962 ;  ----- Cameron,  1 7 9  

Mont. a t  228 ,  587 P.2d a t  945.  

Wi th  t h e  above  p r i n c i p l e s  i n  mind it is h e l p f u l  to r e v i e w  t h e  

l a w  d e a l i n g  s p e c i f i c a l l y  w i t h  undue i n £  l u e n c e .  Undue i n £  l u e n c e  

h a s  been  d e f i n e d  by s e c t i o n  28-2-407, MCA: 

"Undue i n £  l u e n c e  c o n s i s t s  i n :  

"(1) t h e  u s e  by  one  i n  whom a c o n f i d e n c e  is 
r e p o s e d  b y  a n o t h e r  or  who h o l d s  a r e a l  o r  



a p p a r e n t  a u t h o r i t y  o v e r  him of  s u c h  c o n f i d e n c e  
o r  a u t h o r i t y  f o r  t h e  pu rpose  of  o b t a i n i n g  a n  
u n f a i r  a d v a n t a g e  o v e r  him; 

" ( 2 )  t a k i n g  a n  u n f a i r  a d v a n t a g e  of  a n o t h e r ' s  
weaknes s  of  mind; or 

" ( 3 )  t a k i n g  a  g r o s s l y  o p p r e s s i v e  and u n f a i r  
a d v a n t a g e  o f  a n o t h e r ' s  n e c e s s i t i e s  or  
d i s t r e s s  ." 

I n  e v a l u a t i n g  w h e t h e r  t h e r e  is s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  

t o  s u p p o r t  a f i n d i n g  o f  "undue i n f l u e n c e "  w i t h  r e s p e c t  t o  t h e  

deed  w e  f i n d  s u b s e c t i o n  1 o f  s e c t i o n  28-2-407, MCA, to  be 

c o n t r o l l i n g .  T h e r e  is e v i d e n c e  to s u p p o r t  a f i n d i n g  t h a t  H j o r d i s  

r e p o s e d  c o n f i d e n c e  i n  h e r  nephew, R i c h a r d  Dybvik and t h a t  pu r -  

s u a n t  t o  t h e  terms of t h e  deed R i c h a r d  g a i n e d  a n  a d v a n t a g e  o v e r  

H j o r d i s .  Whi le  H j o r d i s  was s t i l l  a l i v e ,  s h e  d i v e s t e d  h e r s e l f  i n  

h e r  i n t e r e s t  i n  r ea l  p r o p e r t y  and conveyed it t o  R i c h a r d .  The 

D i s t r i c t  C o u r t  t h e r e f o r e  had e v i d e n c e  t h a t  R i c h a r d ,  i n  a t r u s t  

r e l a t i o n s h i p  w i t h  h i s  a u n t ,  g a i n e d  a n  u n f a i r  a d v a n t a g e  o v e r  h e r  

which  s u p p o r t s  s e t t i n g  a s i d e  t h e  d e e d .  

Wi th  r e s p e c t  to t h e  w i l l ,  a d i f f e r e n t  t e s t  of  undue i n f l u e n c e  

m u s t  be a p p l i e d .  H j o r d i s ,  t h r o u g h  t h e  w i l l ,  is making a d i s p o s i -  

t i o n  o f  p r o p e r t y  to  o c c u r  a f t e r  h e r  d e a t h .  The t e s t a m e n t a r y  

d i s p o s i t i o n  c r e a t e s  a con£ l i c t  be tween  R i c h a r d  Dybvik and Mary 

Dybv i k  . 
T h i s  C o u r t  h a s  h e l d  on numerous o c c a s i o n s  t h a t  a w i l l  may n o t  

b e  d e f e a t e d  on  g r o u n d s  of  undue i n £  l u e n c e  u n l e s s :  

" t h e  t e s t a t o r  is i n d u c e d ,  b y  t h e  means 
employed ,  to e x e c u t e  a n  i n s t r u m e n t  i n  form and 
a p p e a r a n c e  h i s  w i l l ,  b u t  i n  r e a l i t y  e x p r e s s i n g  
t e s t a m e n t a r y  d i s p o s i t i o n s  which he  would n o t  
h a v e  v o l u n t a r i l y  made,  and t h a t  to d e f e a t  a 
w i l l ,  t h e  undue i n f l u e n c e  m u s t  have  been  
d i r e c t e d  toward  t h e  p a r t i c u l a r  t e s t a m e n t a r y  
ac t  and a t  t h e  t i m e  t h e r e o f ,  or  so n e a r  
t h e r e t o  as  to be o p e r a t i v e .  I n  t h e  Matter of 
t h e  Estate  of  M a r i c i c h  ( 1 9 6 5 ) ,  1 4 5  Mont. 1 4 6 ,  
1 5 9 ,  400 P.2d 8 7 3 ,  880.  

F u r t h e r m o r e ,  as n o t e d  b y  t h i s  C o u r t  i n  Blackmer  v .  Blackmer  

( 1 9 7 4 )  , 1 6 5  Mont. 6 9 ,  525  P.2d 559 ,  undue i n f l u e n c e  or incom- 

p e t e n c e  is n e v e r  presumed and m u s t  be p r o v e n ,  l i k e  any  o t h e r  

f a c t .  I n  Blackmer  - a l t h o u g h  t h e r e  was a showing of an  o p p o r t u n i t y  

t o  e x e r c i s e  undue i n f l u e n c e  on t h e  t e s t a t o r ,  it was n o t  s u f -  



f i c i e n t  to  p rove  undue i n £  l u e n c e  and i n v a l i d a t e  t h e  w i l l .  Under 

t h e  f a c t s  of t h e  Blackmer c a s e ,  t h e  t e s t a t o r  was an  e l d e r l y  per- 

s o n  (as  i n  t h i s  c a s e )  and had i n f i r m i t i e s  a s s o c i a t e d  w i t h  o l d  

a g e ,  i n c l u d i n g  p o o r  e y e s i g h t  , f a i l i n g  memory , o c c a s i o n a l  con- 

f u s i o n  and s e n i l i t y .  These f a c t s  d i d  n o t  r e n d e r  t h e  t e s t a t r i x  

t e s t a m e n t a l l y  i n c a p a c i t a t e d ,  b u t  were m a t t e r s  t o  be t a k e n  i n t o  

c o n s i d e r a t i o n  and c o r r o l a t e d  w i t h  t h e  a l l e g e d  a c t s  of in£  l u e n c e  

t o  d e t e r m i n e  i f  t h e  acts  amounted to undue in£  l u e n c e .  

Here, t h e  u n c o n t r a d i c t e d  t e s t i m o n y  showed t h a t  t h e  a p p e l l a n t  , 

R i c h a r d ,  c a l l e d  M r .  Ask, t h e  a t t o r n e y  who had r e p r e s e n t e d  H j o r d i s  

s i n c e  t h e  1 9 6 0 1 s ,  and t h a t  t h e  c a l l  was made a t  h e r  s p e c i f i c  

r e q u e s t  and i n s t r u c t i o n s  . T h e r e  is n o t  e v e n  t h e  s l i g h t e s t  

s u g g e s t i o n  i n  t h e  f i n d i n g s  and c o n c l u s i o n s  of t h e  D i s t r i c t  C o u r t  

t h a t  R icha rd  p a r t i c i p a t e d  i n  t h e  p r e p a r a t i o n  of t h e  w i l l  or t h a t  

h e  d i c t a t e d  t h e  w i l l ' s  terms. I t  would a p p e a r  t o  u s ,  t h e  con- 

v e r s e  is t r u e  s i n c e  M r .  A s k ' s  t e s t i m o n y  was n o t  impeached.  M r .  

Ask had known t h e  t e s t a t o r  f o r  a  p e r i o d  of time and knew h e r  

f e e l i n g s  r e g a r d i n g  t h e  Dybvik r a n c h .  H e  t e s t i f i e d  a b o u t  t h e i r  

c o n v e r s a t i o n s  r e g a r d i n g  t h e  terms of t h e  w i l l  and h e r  r e a s o n s  f o r  

l e a v i n g  t h e  r anch  to R i c h a r d ,  h e r  nephew. I t  was h i s  c o n c l u s i o n  

t h a t  on t h e  day  t h a t  t h e  w i l l  was drawn,  J u l y  1 0 ,  1979 ,  t h a t  s h e  

was n o t  unde r  t h e  i n f l u e n c e  of any p e r s o n  w h a t s o e v e r ,  and indeed  

t h a t  s h e  knew what s h e  was do ing  and was m e n t a l l y  no d i f f e r e n t  

t h a n  s h e  had been  a t  d i f f e r e n t  times t h a t  he had r e p r e s e n t e d  h e r .  

Here, t h e r e  is no f i n d i n g  of t h e  Dis t r ic t  C o u r t  n o r  any e v i d e n c e  

t o  show " a  m i r r o r e d  p r i o r  s o l i c i t a t i o n , "  on  t h e  a p p e l l a n t ,  

R i c h a r d ' s ,  p a r t .  

W e  f i n d  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  and c o n c l u s i o n s  and 

o p i n i o n  as to  undue i n f l u e n c e  r e g a r d i n g  t h e  w i l l  to be i n s u f -  

f  i c i e n t ,  a s  a  m a t t e r  of l aw,  b e c a u s e  t h e y  f a i l  to show t h a t  a t  

t h e  t i m e  of t h e  e x e c u t i o n  of t h e  w i l l ,  t h e  p r o p o n e n t ,  d i d  a  spe-  

c i f i c  act  to  p r o c u r e  t h e  new w i l l  or  to in£  l u e n c e  h i s  a u n t ,  

H j o r d i s .  Wi thou t  an  a c t  of p rocu remen t  o r  a  s p e c i f i c  a c t  to 

i n f l u e n c e  it is c l e a r  t h a t  a c a s e  of undue i n f l u e n c e  was n o t  



e s t a b l i s h e d .  W e  r e v e r s e  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  as to t h e  

w i l l  undue i n £  l u e n c e  was used by t h e  a p p e l l a n t  and r e i n s t a t e  t h e  

l a s t  w i l l  and t e s t a m e n t .  

The case is remanded to t h e  t r i a l  c o u r t .  The judgment  of t h e  

Dis t r ic t  C o u r t  h o l d i n g  t h a t  t h e  deed was i l l e g a l l y  p r o c u r e d  is 

u p h e l d ,  t h e  f i n d i n g s  and c o n c l u s i o n s  t h a t  t h e  w i l l  and t h e  power 

o f  a t t o r n e y  were o b t a i n e d  by undue i n£  l u e n c e  is s e t  a s i d e  and t h e  

w i l l  is r e i n s t a t e d  and t h e  c a u s e  is remanded f o r  f u r t h e r  pro-  

c e e d i n g s  on t h e  o r i g i n a l  c o m p l a i n t .  

We concur :  u 
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