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C l e r k  



M r .  J u s t i c e  F rank  B. M o r r i s o n ,  J r . ,  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

The Second J u d i c i a l  D i s t r i c t  C o u r t ,  J u d g e  Gordon B e n n e t t  p r e -  

s i d i n g ,  e n t e r e d  judgment  i n  f a v o r  of r e s p o n d e n t  and d i s m i s s e d  

a p p e l l a n t ' s  d e c l a r a t o r y  judgment  claim b a s e d  on t h e  p a r t i e s '  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  B u t t e  T e a c h e r ' s  Union L o c a l  N o .  

332 a p p e a l s .  

On March 23,  1981 ,  B u t t e  T e a c h e r ' s  Union L o c a l  No. 332 

b r o u g h t  a d e c l a r a t o r y  judgment  claim a g a i n s t  t h e  Board of  

T r u s t e e s  o f  B u t t e  S c h o o l  D i s t r i c t  No. 1 of S i l v e r  Bow County ,  

a l l e g i n g  t h a t  r e t i r i n g  t e a c h e r s ,  as p a r t  of  t h e i r  s e v e r a n c e  pay 

package  u n d e r  t h e  p a r t i e s  ' c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  

s h o u l d  r e c e i v e  s e v e r a n c e  pay f o r  unused " a d d i t i o n a l "  s i c k  l e a v e .  

The p r o v i s i o n s  on which t h e  claim was p remised  s t a t e  i n  p e r t i n e n t  

p a r t :  

" A r t i c l e  23: S e v e r a n c e  Pay:  S e c t i o n  1 - 
S c h o o l  D i s t r i c t  N o .  1 s h a 3 T  pay-tld--ceac%er 
upon h i s  o r  h e r  r e t i r e m e n t  or d e a t h ,  o n e - h a l f  
o f  a n y  unused p o r t i o n  of t h e  accumula t ed  s i c k  
l e a v e  r e m a i n i n g  i n  h i s  o r  h e r  a c c o u n t .  

" A r t i c l e  32:  S i c k n e s s  -- and  Dea th  - -- i n  Fami ly  . - -- 
Leave S e c t i o n  1: A t e a c h e r  s h a l l  be a l l o w e d  - -- -- - 
e a c h  y e a r  a n  a n n u a l  f i f t e e n  ( 1 5 )  d a y s  s i c k  
l e a v e  w i t h  f u l l  s a l a r y  c u m u l a t i v e  f o r  t e n  ( 1 0 )  
y e a r s  o r  one  hundred f i f t y  ( 1 5 0 )  d a y s ,  p l u s  a n  
a d d i t i o n a l  f i v e  ( 5 )  d a y s  s h a l l  be a l l o w e d  i n  
which  t h e  t e a c h e r  r e c e i v e s  t h e  d i f f e r e n c e  
be tween  h i s  o r  h e r  r a te  of pay  and $18 p e r  
d a y ,  a ccumula t ed  up to t h i r t y - f i v e  d a y s  . . ." 

The Union s o u g h t  a d e c l a r a t i o n  t h a t  t h e  s c h o o l  d i s t r i c t  h a s  a 

d u t y  to  make payment of  a d d i t i o n a l  s i c k  l e a v e  to r e t i r e d  and 

r e t i r i n g  t e a c h e r s  r e t r o a c t i v e  to 1977 ,  which was when t h i s  C o u r t  

i s s u e d  i ts o p i n i o n  i n  S c h o o l  D i s t r i c t  No. 1 v .  Driscoll  ( 1 9 7 7 ) r  

1 7 5  Mont. 555 ,  568 P.2d 1 4 9 ,  whereby a s imi la r  p r o v i s i o n  i n  a 

s e p a r a t e  c o l l e c t i v e  b a r g a i n i n g  ag reemen t  be tween  t h e  d i s t r i c t  and 

s c h o o l  a d m i n i s t r a t o r s  was c o n s  t r u e d  to r e q u i r e  t h e  d i s t r i c t  to 

i n c l u d e  unused a d d i t i o n a l  s i c k  l e a v e  i n  t h e  accumula t ed  s i c k  

l e a v e  d u e  and owing e v e r y  a d m i n i s t r a t o r  upon r e t i r e m e n t .  

The s c h o o l  d i s t r i c t  a n s w e r e d ,  d e n y i n g  "any  l i a b i l i t y  of any 



k i n d  or  n a t u r e  w h a t s o e v e r  to t h e  r e t i r e d  and r e t i r i n g  t e a c h e r  

members f o r  payment  of  a d d i t i o n a l  s i c k  l e a v e  upon r e t i r e m e n t . "  

The Union f i l e d  a mo t ion  f o r  summary judgment  a l o n g  w i t h  a 

s u p p o r t i n g  a £  £ i d a v i t  f rom i ts  c o u n s e l  a t t e s t i n g  t h a t  (1) s i n c e  

t h e  1977-1978 s c h o o l  y e a r ,  p u r s u a n t  t o  t h i s  C o u r t ' s  d e c i s i o n  i n  

Dr i sco l l ,  s u p r a ,  t h e  d i s t r i c t  h a s  p a i d  a l l  r e t i r i n g  p r i n c i p a l s  

and a d m i n i s t r a t o r s  a d d i t i o n a l  s i c k  l e a v e  as p a r t  of t h e i r  re t i re-  

ment  b e n e f i t s ;  ( 2 )  no  r e t i r i n g  o r  r e t i r e d  t e a c h e r  members have  

b e e n  p a i d  a d d i t i o n a l  s i c k  l e a v e  as p a r t  of t h e i r  s e v e r a n c e  bene- 

f i t s  s i n c e  1977-1978; and ( 3 )  t h e  s c h o o l  d i s t r i c t  h a s  r e f u s e d  to 

p a y  s u c h  b e n e f i t s  a f t e r  demand w a s  made p u r s u a n t  to t h e  p r o v i -  

s i o n s  o f  t h e  p a r t i e s '  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  and t h e  

Driscoll  d e c i s i o n .  

The s c h o o l  d i s t r i c t  opposed t h e  summary judgment  mo t ion  and 

f i l e d  i n  r e s p o n s e  a n  a f f i d a v i t  f rom W i l l i a m  C.  M i l l i g a n ,  

S u p e r i n t e n d e n t  of  Schoo l  D i s t r i c t  No. 1. M i l l i g a n ' s  a£ f  i d a v i t  

emphas i zed  t h e  f o l l o w i n g  f a c t s :  (1) t h a t  s i n c e  1964 ,  s imi la r  

a d d i t i o n a l  s i c k  l e a v e  and s e v e r a n c e  pay  p r o v i s i o n s  had b e e n  

i n c l u d e d  i n  c o n t r a c t s  be tween  t h e  p a r t i e s ;  ( 2 )  t h a t  s i n c e  1 9 6 4 ,  

no  r e t i r i n g  t e a c h e r  had r e c e i v e d  from t h e  s c h o o l  d i s t r i c t  a d d i -  

t i o n a l  s i c k  l e a v e  as p a r t  o f  t h e i r  s e v e r a n c e  pay ;  ( 3 )  t h a t  a t  no 

t i m e  d u r i n g  i n t e r m i t t e n t  n e g o t i a t i o n s  be tween  t h e  p a r t i e s  had t h e  

Union p r o p o s e d  t h a t  t h e  s e v e r a n c e  pay p r o v i s i o n  be a d m i n i s t e r e d  

t o  i n c l u d e  a d d i t i o n a l  s i c k  l e a v e ;  and ( 4 )  t h a t  t h e  f a c t s  of t h e  

Driscoll  case were  d i s t i n g u i s h a b l e  from t h e  i n s t a n t  c o n t r o v e r s y  

b e c a u s e  D r i s c o l l ,  b e i n g  t h e  f i r s t  a d m i n i s t r a t o r  to r e t i r e  u n d e r  

t h e  f i rs t  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  be tween  a d m i n i s t r a t o r s  

and t h e  s c h o o l  d i s t r i c t ,  i m m e d i a t e l y  c h a l l e n g e d  t h e  s c h o o l  

d i s t r i c t ' s  a p p l i c a t i o n  of  a comparab le  s e v e r a n c e  pay p r o v i s i o n  i n  

t h e  a d m i n i s t r a t o r s t  c o n t r a c t .  

The Dis t r ic t  C o u r t  c o n c l u d e d  t h e r e  were no g e n u i n e  i s s u e s  of 

material  f a c t  b u t  d e n i e d  t h e  U n i o n ' s  p r a y e r  f o r  summary judgment .  

I n  i ts  memorandum and o r d e r  t h e  t r i a l  judge  e x p l a i n e d  t h a t  " t h e  

l o n g  a c q u i e s c e n c e  of  t h e  [Union]  i n  t h e  [ s c h o o l  d i s t r i c t ' s ]  con- 



s i s t e n t  and s y s t e m a t i c  e x c l u s i o n  of a d d i t i o n a l  c u m u l a t i v e  s i c k  

l e a v e  from s e v e r a n c e  pay ,  c o n t r a r y  t o  t h e  e x p r e s s  p r o v i s i o n  of 

t h e  c o n t r a c t ,  c o n s t i t u t e d  a  w a i v e r  of  t h e  p r o v i s i o n  and a n  

a g r e e m e n t  t o  amend t h e  c o n t r a c t  t o  allow f o r  such  e x c l u s i o n . "  

T h e r e a f t e r  , judgment  was e n t e r e d  f o r  t h e  s c h o o l  d i s t r i c t .  

The Union c o n t e n d s  t h e  Dis t r ic t  C o u r t  e r r e d  i n  deny ing  i t s  

m o t i o n  f o r  summary judgment  and e n t e r i n g  judgment  f o r  t h e  s c h o o l  

d i s t r i c t .  V i o l a t i o n s  of  t h e  p a r o l  e v i d e n c e  r u l e  and R u l e  56 ( c ) ,  

M.R.Civ.P., are a s s e r t e d .  

The Union a r g u e s  t h a t  M i l l i g a n ' s  a f f i d a v i t  was i n a d m i s s i b l e  

u n d e r  t h e  p a r o l  e v i d e n c e  r u l e  because  it v i o l a t e s  t h e  c lear  and 

unambiguous w r i t t e n  c o n t r a c t  t e r m s .  Under Ru le  56 ( c )  , M.R.Civ. P. 

s u p p o r t i n g  and o p p o s i n g  a f f i d a v i t s  on  a m o t i o n  f o r  summary 

judgment  may o n l y  set  f o r t h  f a c t s  as would be a d m i s s i b l e  i n  e v i -  

d e n c e  a t  t r i a l .  A d m i s s i b i l i t y  m u s t  be d e t e r m i n e d  i n  terms of 

r e l e v a n c e  and t h e  a p p l i c a b l e  r u l e s  of  e v i d e n c e ,  i n c l u d i n g  t h e  

s u b s t a n t i v e  law t h a t  w r i t t e n  c o n t r a c t s  may n o t  be v a r i e d  by p a r o l  

e v i d e n c e .  To a s c e r t a i n  w h e t h e r  e x t r i n s i c  e v i d e n c e  c a n  be 

a d m i t t e d  i n  a n  a c t i o n  on a w r i t t e n  c o n t r a c t ,  p l e a d i n g s  m u s t  

n e c e s s a r i l y  be r ev i ewed  to  d e t e r m i n e  t h e  n a t u r e  o f  t h e  

p l a i n t i f f  I s  claim f o r  r e l i e f  and t h e  d e f e n d a n t ' s  d e f e n s e s  

t h e r e t o .  See  s e c t i o n s  28-2-905, -1602, MCA. 

I n  t h e  i n s t a n t  matter,  t h i s  C o u r t  c a n n o t  r e v i e w  t h e  l o w e r  

c o u r t ' s  i m p l i c i t  r u l i n g  on t h e  U n i o n ' s  o b j e c t i o n  to t h e  a d m i s s i o n  

o f  p a r o l  e v i d e n c e  b e c a u s e  t h e  s t a t e  of  t h e  p l e a d i n g s  a t  t h e  time 

o f  t h e  s u b m i s s i o n  of  t h e  a f f i d a v i t  was s u c h  t h a t  t h e  q u e s t i o n  of 

w a i v e r  w a s  n o t  p r o p e r l y  i n  i s s u e .  

Ru le  8 ( c ) ,  M.R.Civ.P., r e q u i r e s  t h a t  t h e  d e f e n s e  of  w a i v e r  be 

a f  f  i r m a t i v e l y  p l e a d .  Here, w a i v e r  was n e i t h e r  p l e a d  i n  t h e  

s c h o o l  d i s t r i c t ' s  an swer  o r  r a i s e d  by  a s u b s e q u e n t  m o t i o n  o r  

c r o s s - m o t i o n  f o r  summary judgment .  Cf .  Suckow Borax Mines 

C o n s o l . ,  I n c .  v .  Borax C o n s o l . ,  L t d . ,  ( 9 t h  C i r .  1 9 5 0 ) ,  1 8 5  F.2d 

1 9 6 ,  205 ,  c e r t .  d e n .  340 U.S. 943 ,  9 5  L.Ed. 680 ,  7 1  S .Ct .  506 ,  

c i t e d  i n  Rambur v .  D i e h l  Lumber C o .  I n c .  ( 1 9 6 4 ) ,  144  Mont. 8 4 ,  



9 0 ,  394 P.2d 745 ,  749 .  A l l e g a t i o n s  of  w a i v e r  were i n  t h e  f i r s t  

i n s t a n c e  p r e s e n t e d  t o  t h e  D i s t r i c t  C o u r t  v i a  a memorandum and 

s u p p o r t i n g  a f  f  i d a v i t  i n  o p p o s i t i o n  to t h e  U n i o n ' s  m o t i o n  f o r  sum- 

mary  j udgment . 
A d d i t i o n a l l y "  a t  no t i m e  d i d  t h e  Union j o i n  i n  t h e  w a i v e r  

i s s u e .  B e f o r e  t h e  d i s t r i c t  and a p p e l l a t e  c o u r t s ,  t h e  Union  h a s  

m a i n t a i n e d  its o b j e c t i o n  to t h e  s c h o o l  d i s t r i c t ' s  a l l e g a t i o n s  of 

w a i v e r  as b e i n g  v i o l a t i v e  of  t h e  p a r 0 1  e v i d e n c e  r u l e .  T h e r e f o r e ,  

it c a n n o t  be s a i d  t h a t  an  i s s u e  n o t  r a i s e d  by  t h e  p l e a d i n g s  w a s  

t r i e d  by  t h e  e x p r e s s  o r  i m p l i e d  c o n s e n t  of  t h e  p a r t i e s ,  as Rule  

1 5 ( b ) ,  M.R.Civ.P. would p e r m i t .  C f .  R e i l l y  v .  Maw ( 1 9 6 5 ) ,  1 4 6  

Mont. 1 4 5 ,  405 P.2d 440,  w h e r e i n  i m p l i e d  c o n s e n t  was found on t h e  

b a s i s  t h a t  e v i d e n c e  e x t r i n s i c  t o  t h e  claim p l e a d ,  was a d m i t t e d  -- a t  

t r i a l  w i t h o u t  o b j e c t i o n .  Wi thou t  an  i s s u e  r e g a r d i n g  w a i v e r ,  a 
.. - - .. - .- - -- - 

l a r g e  p o r t i o n  o f  M i l l i g a n ' s  a f  f  i d a v i t  is i n a d m i s s i b l e  s i m p l y  

b e c a u s e  it is i r r e l e v a n t  to t h e  q u e s t i o n  of  w h e t h e r  t h e  s c h o o l  

d i s t r i c t  h a s  a d u t y  t o  pay  unused s i c k  l e a v e  to r e t i r e d  and 

r e t i r i n g  t e a c h e r s  u n d e r  t h e  terms of  t h e  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t  and t h e  Driscoll  -- o p i n i o n .  

G iven  t h e  d i s p o s i t i o n  of t h e  f i r s t  i s s u e ,  w e  need n o t  a d d r e s s  

t h e  second  a rgumen t  on a p p e a l .  

T h i s  C o u r t  h e r e b y  v a c a t e s  t h e  judgment  below and remands t h e  

case w i t h  i n s t r u c t i o n s  t o  t h e  c o u r t  to  r e c o n s i d e r  t h e  U n i o n ' s  

summary judgment  mo t ion  i n  t h e  c o n t e x t  of  t h e  i s s u e s  p r o p e r l y  

b e f o r e  t h e  c o u r t .  Amendment of  t h e  s c h o o l  d i s t r i c t ' s  an swer  to 

i n c l u d e  a f f  i r m a t i v e  d e f e n s e s  i n  a v o i d a n c e  of t h e  c o n t r a c t  is n o t  

p r e c l u d e d  by t h i s  o p i n i o n .  

We concur :  



Mr. Justice John C. Sheehy, specially concurring: 

I concur in the opinion, but disagree that an amend- 

ment to the pleadings to include waiver is permissible in 

this case. Waiver is a voluntary and knowing relinquish- 

ment of a right. I do not see how waiver, if waiver 

occurred, by the Union could be binding upon the individual 

teacher-members of the Union on their severance. While the 

Union is the agent of the teachers in the bargaining which 

results in the contract, it can hardly be the agent of its 

members for the purpose of waiver when the school board 

violates the terms of the contract. 


