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M r .  J u s t i c e  Gene B .  Da ly  d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

T h i s  case comes b e f o r e  t h i s  Cour t  on a p p e a l  from t h e  D i s t r i c t  

C o u r t  o f  t h e  F o u r t h  J u d i c i a l  D i s t r i c t ,  M i s s o u l a  County.  The 

D i s t r i c t  C o u r t  d i s m i s s d  t h e  c h a r g e  of a t t e m p t e d  sale of d a n g e r o u s  

d r u g s ,  a f e l o n y ,  on  t h e  g r o u n d s  t h a t  t h e  d e f e n d a n t  w a s  d e n i e d  h i s  

r i g h t  to s p e e d y  t r i a l .  

The d e f e n d a n t ,  B a i l e y ,  w a s  a r r e s t e d  and c h a r g e d  w i t h  t h e  

f e l o n y  o f f e n s e  of  a t t e m p t e d  s a l e  of d a n g e r o u s  d r u g s  on F e b r u a r y  

1 8 ,  1981 .  H e  waived p r e l i m i n a r y  h e a r i n g .  On March 3 1  a n  i n f o r -  

m a t i o n  was f i l e d .  The d e f e n d a n t  a p p e a r e d  i n  D i s t r i c t  C o u r t  on 

A p r i l  2 2 ,  1 9 8 1 ,  and moved t o  d i s m i s s  t h e  i n f o r m a t i o n  on t h e  

g r o u n d s  t h a t  it was f i l e d  f i v e  d a y s  beyond t h e  t h i r t y  day  t i m e  

l i m i t  s e t  o u t  i n  s e c t i o n  46-11-203, MCA. T h a t  i n f o r m a t i o n  was 

d i s m i s s e d  p u r s u a n t  to t h e  d e f e n d a n t ' s  mo t ion  on May 26.  A f t e r  

t h a t  d i s m i s s a l  and i n  a p p a r e n t  r e l i a n c e  on t h e  Dis t r ic t  C o u r t ' s  

o r d e r ,  t h e  d e f e n d a n t  moved t o  I n d i a n a  and o b t a i n e d  employment .  

A f t e r  t h e  d i s m i s s a l ,  t h e  S t a t e  s u b m i t t e d  a  mo t ion  to t h e  

D i s t r i c t  C o u r t  r e q u e s t i n g  t h a t  it be a l l o w e d  to  renew i t s  o r i g i -  

n a l  mo t ion  f o r  l e a v e  to  f i l e  t h e  i n f o r m a t i o n .  T h i s  mo t ion  was 

d e n i e d  on  J u l y  22 and on J u l y  23 ,  1 9 8 1 ,  t h e  S t a t e  moved t h e  

D i s t r i c t  C o u r t  to r e c o n s i d e r  t h e  mo t ion  f o r  r e n e w a l .  T h a t  m o t i o n  

was a lso  d e n i e d  on Augus t  1 2 .  

On t h e  same d a y  t h e  mo t ion  to r e c o n s i d e r  w a s  d e n i e d ,  t h e  

S t a t e  f i l e d  a new i n f o r m a t i o n  a l l e g i n g  a t t e m p t e d  sa le  of 

d a n g e r o u s  d r u g s ,  a f e l o n y .  T h i s  was done  p u r s u a n t  to t h e  

s u g g e s t i o n  of  t h e  D i s t r i c t  C o u r t  i n  i ts  o r d e r  deny ing  t h e  m o t i o n .  

On t h a t  d a y  t h e  d a t e  of  t h e  i n i t i a l  a p p e a r a n c e  was s e t  f o r  

Sep t ember  14 .  T h i s  was done p u r s u a n t  to an  ag reemen t  be tween  t h e  

S t a t e  and t h e  d e f e n d a n t ,  to allow him to a v o i d  e x t r a d i t i o n  to 

Montana.  

The i n i t i a l  a p p e a r a n c e  and a r r a i g n m e n t  w a s  h e l d  on S e p t e m b e r  

14 .  A t  t h a t  t i m e  t h e  t r i a l  d a t e  was set  f o r  Sep t ember  21 ,  b u t  

was p o s t p o n e d  on t h e  a p p l i c a t i o n  of t h e  d e f e n d a n t  u n t i l  F e b r u a r y  

1 9 8 2 .  On J a n u a r y  1 2 ,  1 9 8 2 ,  t h e  d e f e n d a n t  moved to d i s m i s s  t h e  



c h a r g e  on t h e  ground t h a t  he  was d e n i e d  h i s  r i g h t  to s p e e d y  

t r i a l .  T h i s  mo t ion  was g r a n t e d  on  F e b r u a r y  2 .  I n  i ts o r d e r  

d i s m i s s i n g  t h e  c h a r g e ,  t h e  D i s t r i c t  C o u r t  no ted  t h a t  t h e  t i m e  

be tween  t h e  d i s m i s s a l  of  t h e  f i r s t  i n f o r m a t i o n  and t h e  f i l i n g  of 

t h e  s econd  s h o u l d  be c h a r g e d  a g a i n s t  t h e  S t a t e ,  b e c a u s e  i n  

r e a l i t y  t h i s  is b u t  one  c a u s e  of a c t i o n  c o n t i n u o u s l y  p u r s u e d  by 

t h e  S t a t e .  

Two i s s u e s  a r e  p r e s e n t e d  i n  t h i s  c a s e :  

1. Whether  t h e  D i s t r i c t  C o u r t  e r r e d  when it i n c l u d e d  t h e  

t i m e  be tween  t h e  d i s m i s s a l  o f  t h e  f i r s t  i n f o r m a t i o n  and t h e  

f i l i n g  o f  t h e  second  i n  its c a l c u l a t i o n  of t i m e  t o  s e e  i f  s p e e d y  

t r i a l  had been  d e n i e d ?  

2.  Whether  t h e  Dis t r ic t  C o u r t  e r r e d  when it  d e t e r m i n e d  t h e  

d e f e n d a n t  w a s  d e n i e d  a s p e e d y  t r i a l ?  

I n  t h e  case a t  hand ,  t h e  S t a t e  c o n t e n d s  t h a t  t h e  t i m e  be tween  

d i s m i s s a l  o f  t h e  f i r s t  i n f o r m a t i o n  and t h e  f i l i n g  of t h e  second 

s h o u l d  n o t  be i n c l u d e d  i n  t h e  c o m p u t a t i o n  of  t i m e  f o r  a s p e e d y  

t r i a l ,  and t h a t  t h e  s p e e d y  t r i a l  c l o c k  b e g i n s  to r u n  anew upon 

t h e  f i l i n g  o f  t h e  second  i n f o r m a t i o n .  Based on t h a t ,  t h e y  a lso  

c o n t e n d  t h a t  l o o k i n g  a t  a l l  t h e  f a c t o r s  enumera ted  u n d e r  B a r k e r  

v .  Wingo ( 1 9 7 2 ) ,  407 U.S. 514 ,  3 3  L.Ed.2d 1 0 1 ,  9 2  S.Ct .  2182,  

t h e r e  is no d e n i a l  o f  a s p e e d y  t r i a l  h e r e .  

I n  s u p p o r t  of  i ts p o s i t i o n ,  t h e  S t a t e  p r i n c i p a l l y  rel ies  on 

f o u r  cases,  S t a t e  v. S a n d e r s  ( 1 9 7 3 ) ,  1 6 3  Mont. 209,  516 P.2d 372;  

S t a t e  v .  F i f e  ( 1 9 8 1 ) r  632 P.2d 7 1 2 ,  38 S t . R e p .  1334;  Arno ld  v. 

McCarthy ( 9 t h  C i r .  1 9 7 8 ) ,  566 F.2d 1377 ;  a n d ,  Uni ted  S t a t e s  v. 

McDonald ( 1 9 8 2 ) f  -- - U.S. -. - , 7 1  L.Ed.2d 696 ,  1 0 2  S .C t .  1497 .  

A s  t o  t h e  f i r s t  two d e c i s i o n s ,  - S a n d e r s  - - - - - . - - and -- F i f e ,  -- t h e y  h e l d  

t h a t  when a c a u s e  is r e v e r s e d  and r e - a n d e d  f o r  r e t r i a l ,  t h e  

s p e e d y  t r i a l  c l o c k  b e g i n s  anew on t h e  d a t e  of t h e  r e m i t t i t u r  and 

c o n t i n u e s  u n t i l  t r i a l .  W e  do n o t  b e l i e v e  t h a t  t h e  r u l e  s e t  o u t  

i n  S a n d e r s  and F i f e  -- is a p p l i c a b l e  to t h e  p r e s e n t  s i t u a t i o n .  Both 

t h o s e  cases d e a l  w i t h  p o s t - a p p e a l  s i t u a t i o n s  i n  which t h e  de fen -  

d a n t  h a s  a l r e a d y  been  t r i e d  b u t  r e v e r s a l  is r e q u i r e d  due  t o  some 



i m p r o p r i e t y  i n  t h e  p roceed  i n g  . 
B u t ,  t h i s  is n o t  t h e  s i t u a t i o n  i n  M r .  B a i l e y ' s  c a s e .  I t  w a s  

t h r o u g h  an  e r r o r  i n  f i l i n g  t h e  i n i t i a l  i n f o r m a t i o n  t h a t  it was 

d i s m i s s e d .  A l though  no f o r m a l  c h a r g e s  were p n d i n g  d u r i n g  t h e  

i n t e r i m  be tween  t h e  t w o  i n f o r m a t i o n s ,  B a i l e y  s t i l l  seemed to 

t e c h n i c a l l y  be a n  a c c u s e d .  During t h a t  i n t e r i m ,  t h e  d e p u t y  

c o u n t y  a t t o r n e y  a t t e m p t e d  to c o n t i n u e  h i s  p r o s e c u t i o n .  He t r i e d  

twice t o  have  t h e  i n £  ormat i o n  r e i n s t a t e d  , t h r o u g h  mot i o n s  . These 

a t t e m p t s  were opposed by  t h e  d e f e n d a n t  t h r o u g h  h i s  c o u n s e l .  The 

D i s t r i c t  C o u r t ,  i n  i t s  o r d e r  deny ing  t h e  mo t ion  t o  r e c o n s i d e r ,  

had t o  p o i n t  o u t  t o  t h e  c o u n t y  a t t o r n e y  how t o  p r o c e e d .  On ly  

t h e n  was t h e  p r o p e r  d o c u m e n t a t i o n  to r e f i l e  t h e  c h a r g e  s u b m i t t e d  

t o  t h e  c o u r t .  Under s u c h  c i r c u m s t a n c e s ,  B a i l e y  is  s t i l l  a n  

a c c u s e d  as h i s  l i b e r t y  is r e s t r a i n e d ,  b e c a u s e  of t h e  u n c e r t a i n t y  

as  to w h e t h e r  h i s  p r e s e n c e  w i l l  be r e q u i r e d ,  t h a t  t h e s e  e f f o r t s  

t o  p r o s e c u t e  c a u s e  i n  h i s  normal  l i f e ,  and he is s u b j e c t  to 

p u b l i c  a c c u s a t i o n  as t h e s e  a t t e m p t s  were r e p e a t e d l y  made i n  open  

c o u r t .  T h i s  p l a c e s  him i n  a  comparab le  s i t u a t i o n  of a d e f e n d a n t  

who h a s  been  a r r e s t e d  t h u s  p u t t i n g  him i n  t h e  c a t e g o r y  of  

a c c u s e d .  U n i t e d  S t a t e s  v.  Marion ( 1 9 7 1 ) ,  404 U.S. 307 ,  321 ,  30 

L.Ed.2d 4 6 8 ,  92  S .Ct .  455.  Being a n  a c c u s e d  is a l l  t h a t  is 

r e q u i r e d  f o r  t h e  r i g h t  to s p e e d y  t r i a l  to a t t a c h .  S t a t e  v .  

L a r s o n  ( 1 9 8 1 ) ,  623 P.2d 954 ,  957.  

The Arno ld  case r e l i e d  on by t h e  S t a t e  is f a c t u a l l y  

d i s t i n g u i s h a b l e  f rom t h e  case a t  hand.  D e s p i t e  it d e a l i n g  w i t h  a 

p e r i o d  be tween  t h e  d i s m i s s a l  of  a  c h a r g e  a f t e r  a  m i s t r i a l  and t h e  

s u b s e q u e n t  r e f i l i n g  o f  t h a t  c h a r g e ,  t h e  p r o s e c u t o r  i n  t h a t  c a s e  

d i d  n o t  make a t t e m p t s  t o  c o n t i n u e  p r o s e c u t i o n  i n  t h e  i n t e r i m  be- 

tween  t h e  f i r s t  and second  c h a r g i n g .  T h i s  c a n n o t  be s a i d  of t h e  

c o u n t y  a t t o r n e y  i n  B a i l e y ' s  c a s e  t hough .  A s  p o i n t e d  o u t  a b o v e ,  

h e  t r i e d  to c o n t i n u e  t h e  p r o s e c u t i o n ,  be tween  t h e  d i s m i s s a l  of 

t h e  f i r s t  and t h e  f i l i n g  of  t h e  second  c h a r g e .  A l s o ,  as p o i n t e d  

o u t  a b o v e ,  t h i s  c o n t i n u e d  a t t e m p t  t o  p r o s e c u t e  p l a c e d  B a i l e y  i n  a 

p o s i t i o n  s imi lar  t o  t h a t  of  one  who had been  a r r e s t e d  t h u s  making 



him an a c c u s e d .  

The S t a t e  a l s o  r e l i e s  on t h e  r e c e n t  p l u r a l i t y  o p i n i o n  of t h e  

U n i t e d  S t a t e s  Supreme C o u r t  i n  Un i t ed  S t a t e s  v.  McDonald, s u p r a .  

I n  t h a t  c a s e  a  c a p t a i n  s t a t i o n e d  a t  F o r t  Bragg ,  Nor th  C a r o l i n a ,  

was f o r m a l l y  cha rged  w i t h  t h e  murder  of h i s  w i f e  and c h i l d r e n .  

Those c h a r g e s  were d i s m i s s e d  and he was h o n o r a b l y  d i s c h a r g e d .  

B u t ,  a t  t h e  r e q u e s t  o f  t h e  J u s t i c e  Depa r tmen t ,  t h e  A m y ' s  

C r i m i n a l  I n v e s t i g a t i o n  D i v i s i o n  ( C I D )  c o n t i n u e d  i t s  i n v e s t i g a -  

t i o n .  A l l  t h e  i n f o r m a t i o n  g a t h e r e d  was forwarded  t o  t h e  J u s t i c e  

Depa r tmen t .  The i n £  o r m a t i o n  w a s  u l t i m a t e l y  p r e s e n t e d  to a  grand  

j u r y  which i n d i c t e d  McDonald f o r  t h e  murde r s .  

However, t h e  McDonald c a s e  is also d i s t i n g u i s h a b l e  from t h e  

one  p r e s e n t l y  b e f o r e  u s .  D e s p i t e  McDonald be ing  aware  of t h e  

ongo ing  i n v e s t i g a t i o n  t h a t  t o o k  p l a c e  d u r i n g  t h e  s e v e r a l  y e a r s  

be tween  t h e  d i s m i s s a l  o f  t h e  army c h a r g e s  and h i s  s u b s e q u e n t  

i n d i c t m e n t  by t h e  grand  j u r y ,  it c a n n o t  be s a i d  t h a t  he was t e c h -  

n i c a l l y  a n  a c c u s e d .  B u t ,  t h i s  is n o t  t h e  c a s e  w i t h  B a i l e y .  

D e s p i t e  no f o r m a l  c h a r g e s  p e n d i n g ,  it is c l e a r  from t h e  r e c o r d  he 

is an  a c c u s e d ,  b e c a u s e  a s  p o i n t e d  o u t  above ,  i n  o u r  d i s c u s s i o n s  

o f  t h e  o t h e r  c a s e s  t h e  S t a t e  re l ies  o n ,  he is i n  a s i m i l a r  p o s i -  

t i o n  to  a n  a r r e s t e d  p e r s o n  due t o  t h e  S t a t e ' s  c o n t i n u e d  e f f o r t s  

to  c h a r g e  him d u r i n g  t h e  i n t e r i m  be tween  t h e  f i r s t  and second 

i n f o r m a t i o n .  

W e  t h e r e f o r e  ho ld  t h a t  under  t h e s e  f a c t s  t h a t  B a i l e y  meets 

t h e  t h r e s h o l d  r e q u i r e m e n t  of be ing  a n  a c c u s e d ,  t h u s ,  t h e  r i g h t  to 

a  s p e e d y  t r i a l  a t t a c h e s .  

The S t a t e  c o n t e n d s  t h a t  i n  a p p l y i n g  t h e  ad hoc t e s t ,  which is 

mandated by B a r k e r  v. Wingo, s u p r a ,  to d e t e r m i n e  i f  a  d e f e n d a n t ' s  

r i g h t  to s p e e d y  t r i a l  h a s  been  d e n i e d  t h a t  t h e  c l o c k  s h o u l d  b e g i n  

t o  r u n  anew on t h e  f i l i n g  of  t h e  second i n f o r m a t i o n .  B u t ,  a s  s e t  

o u t  a b o v e ,  t h i s  is n o t  t h e  c a s e ,  b e c a u s e  B a i l e y  was a n  accused  

f rom t h e  t i m e  of h i s  i n i t i a l  a r r e s t ,  d u e  to t h e  p r o c e e d i n g s  t h a t  

t o o k  p l a c e  i n  t h e  i n t e r i m  between t h e  d i s m i s s a l  of t h e  f i r s t  

i n f o r m a t i o n  and t h e  f i l i n g  of t h e  second and t h e  e f f e c t  of t h o s e  



p r o c e e d  i n g s  on him. 

T h e r e f o r e ,  a l l  t h a t  r ema ins  to be done is t o  a p p l y  t h e  B a r k e r  - -- 

ad  hoc b a l a n c i n g  tes t  t o  B a i l e y ' s  case. T h i s  Cour t  h a s  s e t  o u t  

how t h i s  t e s t  is to be a p p l i e d  i n  S t a t e  v.  L a r s o n ,  s u p r a ,  where  

i t  s t a t e d :  

" F o u r  f a c t o r s  to be c o n s i d e r e d  u n d e r  t h e  ana- 
l y s i s  a r e :  (1) l e n g t h  of d e l a y ;  ( 2 )  r e a s o n  
f o r  d e l a y ;  ( 3 )  t h e  d e f e n d a n t ' s  a s s e r t i o n  of 
t h e  r i g h t ;  and ( 4 )  p r e j u d i c e  t o  t h e  d e f e n d a n t .  
B a r k e r ,  - 407 U.S. a t  530,  9 2  S .C t .  a t  2191. I t  
m u s t  be remembered,  however ,  none of t h e  f o u r  
f a c t o r s  is r e c o g n i z e d  as e i t h e r  a n e c e s s a r y  or  
s u f f i c i e n t  c o n d i t i o n  t o  a f i n d i n g  t h a t  t h e  
r i g h t  t o  a s p e e d y  t r i a l  h a s  been  d e p r i v e d .  
R a t h e r ,  t h e y  are r e l a t e d  f a c t o r s  and mus t  be 
c o n s i d e r e d  t o g e t h e r  w i t h  s u c h  o t h e r  c i r -  
c u m s t a n c e s  as may be r e l e v a n t .  The C o u r t  
mus t  s t i l l  engage  i n  a  d i f f i c u l t  and s e n s i t i v e  
b a l a n c i n g  p r o c e s s .  See  B a r k e r ,  407 U.S. a t  
533 ,  92  S .C t .  a t  2193." 625-Fr2d a t  957.  

Length  of  d e l a y  is t h e  f i r s t  f a c t o r  to be looked  a t  u n d e r  t h e  

t e s t .  T h i s  is t h e  t r i g g e r i n g  mechanism, S t a t e  v .  F i f e ,  6 3 2  P.2d 

a t  715,  and u n l e s s  t h e r e  is a p e r i o d  o f  d e l a y  long  enough t o  be 

p r e s u m p t i v e l y  p r e j u d i c i a l  , no f u r t h e r  i n q u i r y  is r e q u i r e d  ; S t a t e  

v .  Armst rong  ( 1 9 8 0 ) ,  616 P.2d 341,  351,  37 S t .Rep .  1563 .  

B a i l e y  claims a d e l a y  of 216 d a y s  i n  t h i s  c a s e .  However,  i n  

o u r  v i ew ,  o n l y  186  d a y s ,  t h e  p e r i o d  from h i s  i n i t i a l  a r r e s t  u n t i l  

t h e  f i l i n g  o f  t h e  second  i n f o r m a t i o n ,  s h o u l d  be used to d e t e r m i n e  

if t h e  d e l a y  is p r e s u m p t i v e l y  p r e j u d i c i a l .  The r ema in ing  t i m e  is 

d u e  t o  t h e  d e f e n d a n t s  need f o r  time to p u t  h i s  a f f a i r s  i n  I n d i a n a  

i n  o r d e r  p r i o r  to r e t u r n i n g  to Montana to f a c e  t h e  d r u g  c h a r g e s  

and a r e q u e s t  f o r  a c o n t i n u a n c e  g r a n t e d  to him. 

The 186  d a y s  i n  t h i s  c a s e  i s  s u f f i c i e n t  to t r i g g e r  t h e  

i n q u i r y  to  see i f  t h e  d e f e n d a n t ' s  r i g h t  to s p e e d y  t r i a l  w a s  

d e n i e d .  The l e n g t h  of  t h e  d e l a y  n e c e s s a r y  to p rovoke  s u c h  an  

i n q u i r y  is d e p e n d e n t  on t h e  p e c u l i a r  c i r c u m s t a n c e s  of t h e  case 

and a lesser d e l a y  w i l l  be t o l e r a t e d  f o r  s i m p l y  s t r e e t  crimes, as 

w e  have  h e r e ,  t h a n  f o r  complex o n e s ;  B a r k e r  v .  Wingo, 407 U.S. a t  

NOW w e  mus t  l o o k  a t  t h e  second f a c t o r  u n d e r  t h e  t e s t  s e t  o u t  

by  B a r k e r ,  t h e  r e a s o n  f o r  t h e  d e l a y .  I t  is clear from t h e  f a c t s  



t h a t  t h e  c a u s e  o f  t h i s  d e l a y  was t h e  d e p u t y  c o u n t y  a t t o r n e y ' s  

e r ror  i n  f i l i n g  t h e  i n f o r m a t i o n .  T h e r e f o r e ,  t h e  e n t i r e  186  d a y s  

f rom B a i l e y ' s  a r r e s t  u n t i l  t h e  second  i n f o r m a t i o n  w a s  f i l e d  is 

a t t r i b u t a b l e  to  t h e  S t a t e .  

The t h i r d  f a c t o r  to be c o n s i d e r e d  is t h e  d e f e n d a n t ' s  asser- 

t i o n  of  h i s  r i g h t .  The S t a t e ,  when d i s c u s s i n g  t h i s  f a c t o r ,  u r g e s  

t h i s  C o u r t  t o  a d o p t  t h e  p o s i t i o n  t h a t  B a i l e y ' s  a s s e r t i o n  was s u f -  

f  i c i e n t  t o  r a i s e  i n q u i r y  as to w h e t h e r  t h e  r i g h t  w a s  d e n i e d ,  b u t  

is  i n s u f f i c i e n t  to s u s t a i n  t h e  d e f e n d a n t ' s  claim on i t s  meri ts  

b e c a u s e  t h e  r i g h t  was n o t  a s s e r t e d  o f t e n  enough .  However,  t h i s  

is n o t  t h e  case, b e c a u s e  a s  long  a s  t h e  d e f e n d a n t  h a s  a s s e r t e d  

h i s  r i g h t  t o  s p e e d y  t r i a l  p r i o r  to t r i a l ,  he h a s  m e t  t h e  t h i r d  

f a c t o r  i n  t h i s  t e s t ;  S t a t e  v. S teward  ( 1 9 7 5 ) r  1 6 3  Mont. 385 ,  5 4 3  

P.2d 178 ,  1 8 2 ;  S t a t e  v. L a r s o n ,  623  P.2d a t  958.  

The S t a t e ,  when d i s c u s s i n g  t h e  a s s e r t i o n  of t h e  r i g h t ,  a lso 

claims t h a t  B a i l e y  d i d  n o t  want  a s p e e d y  t r i a l  b e c a u s e  he e x e r -  

c i s e d  h i s  r i g h t  t o  have  t h e  i n f o r m a t i o n  d i s m i s s e d  and r e s i s t e d  

i t s  r e i n s t a t e m e n t  a f t e r  t h e  S t a t e  f a i l e d  to comply w i t h  s e c t i o n  

46-11-203, MCA. T h i s  p o s i t i o n  is u n t e n a b l e .  W e  c a n n o t  p e n a l i z e  

t h e  d e f e n d a n t  f o r  e x e r c i s i n g  h i s  s t a t u t o r y  r i g h t s  o r  f o r  t h e  

p r o s e c u t o r ' s  m i s t a k e .  To do s o  would be to d e p r i v e  him of  due  

p r o c e s s  of  l a w  which is g u a r a n t e e d  u n d e r  Ar t i c l e  11, S e c t i o n  7  o f  

t h e  Montana C o n s t i t u t i o n .  N e i t h e r  c an  w e  f o r c e  him t o  chose  one  

r i g h t  o v e r  a n o t h e r ,  t h i s  was made c lear  by  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  i n  Simmons v. Un i t ed  S t a t e s  ( 1 9 6 8 ) ,  390 U.S. 377 ,  

1 9  L.Ed.2d 1247 ,  88 S . C t .  967 ,  where  it a d d r e s s e d  a s imi la r  i s s u e  

and s t a t e d :  ". . . w e  f i n d  it i n t o l e r a b l e  t h a t  one  c o n s t i t u -  

t i o n a l  r i g h t  s h o u l d  have  to be s u r r e n d e r e d  to a s s e r t  a n o t h e r . "  

Because  t h i s  a n a l y s i s  seems to a p p l y  w i t h  e q u a l  s t r e n g t h  n o t  o n l y  

t o  c o n s t i t u t i o n a l  r i g h t s  b u t  t o  a l l  r i g h t s ,  B a i l e y  s h o u l d  n o t  and 

c a n n o t  be f o r c e d  to chose  be tween  h i s  s t a t u t o r y  r i g h t  u n d e r  sec- 

t i o n  46-11-203, MCA, and h i s  c o n s t i t u t i o n a l  r i g h t  to a s p e e d y  

t r i a l .  

The f o u r t h  f a c t o r  to be c o n s i d e r e d  u n d e r  t h e  B a r k e r  a n a l y s i s  



is t h a t  o f  p r e j u d i c e :  

" P r e j u d i c e  i n  a s p e e d y  t r i a l  c o n t e x t  is to be 
a s s e s s e d  i n  l i g h t  of  t h e  i n t e r e s t s  of de f en -  
d a n t s  which t h e  s p e e d y  t r i a l  r i g h t  w a s  
d e s i g n e d  to  p r o t e c t .  I n  t h i s  r e g a r d ,  
d e f e n d a n t s '  i n t e r e s t s  have been  i d e n t i f i e d  as : 
' ( i )  to  p r e v e n t  o p p r e s s i v e  p r e  tr i a1 
i n c a r c e r a t i o n ;  ( i i )  to  min imize  a n x i e t y  a n d ,  
c o n c e r n  of  t h e  a c c u s e d ;  and ( i i i )  to  l i m i t  t h e  
p o s s i b i l i t y  t h a t  t h e  d e f e n s e  w i l l  be 
i m p a i r e d .  ' B a r k e r  v. Wingo, 407 U.S. a t  532 ,  
92  S .Ct .  a t  2192." S t a t e  v.  L a r s o n ,  623  P.2d 
a t  658-659. 

I n  a d d r e s s i n g  t h i s  f a c t o r ,  t h e  S t a t e  a s s e r t s  t h a t  no p r e j u -  

d i c e  w h a t s o e v e r  e x i s t s .  However, t h e  d e f e n d a n t  claims p r e j u d i c e  

d u e  to  t h e  f a c t  t h a t  he  was r e q u i r e d  to g i v e  up h i s  j o b  i n  

I n d i a n a  and r e t u r n  to  Montana t o  d e f e n d  t h e  c h a r g e s .  Economic 

h a r d s h i p  h a s  been  r e c o g n i z e d  as one  form of  p r e j u d i c e  t h a t  c a n  

f l o w  from t h e  d e p r i v a t i o n  of  a d e f e n d a n t ' s  s p e e d y  t r i a l  r i g h t ;  

S t a t e  v. Harvey ( 1 9 7 9 ) r  603  P.2d 661 ,  668 ,  36 S t .Rep  2035; Uni ted  

S t a t e s  v .  Mar ion ,  404 U.S. a t  320.  Here, t h e  c o u n t y  a t t o r n e y  

claims t h a t  any  economic loss  is n o t  p r e j u d i c e  caused  by t h e  

S t a t e ' s  c o n d u c t ,  as it was t h e  r e s u l t  of B a i l e y ' s  i g n o r a n c e  of 

t h e  l a w  and n o t  a s  a r e s u l t  of  t h e  S t a t e ' s  p r o s e c u t i o n  of t h i s  

o f f e n s e  . W e  d i s a g r e e .  The economic h a r d s h i p  t h e  d e f e n d a n t  s u f -  

f e r e d  is a d i r e c t  r e s u l t  of error i n  t h e  h a n d l i n g  of  t h i s  case by 

t h e  S t a t e .  The d e f e n d a n t ' s  loss would have  n e v e r  o c c u r r e d  i f  t h e  

f i l i n g  o f  t h e  i n f o r m a t i o n  would have been  hand led  p r o p e r l y  i n  t h e  

f i r s t  p l a c e .  

The l e n g t h  of  d e l a y  i n  t h i s  c a s e  s h i f t e d  t h e  bu rden  t o  t h e  

S t a t e  to  e x p l a i n  t h e  r e a s o n s  f o r  it and to show t h e  a b s e n c e  of 

p r e j u d i c e  to  t h e  d e f e n d a n t ;  S t a t e  v.  F i f e ,  632  P.2d a t  715 .  I t  

d i d  n e i t h e r  a d e q u a t e l y ,  as it is a p p a r e n t  t h a t  t h e  S t a t e ' s  own 

a c t i o n s  c a u s e d  t h e  d e l a y  and as shown above  t h e r e  w a s  p r e j u d i c e .  

T h e s e  c o n s i d e r e d  a l o n g  w i t h  t h e  o t h e r  r e l e v a n t  c i r c u m s t a n c e s  such  

a s  t h e  l e n g t h  of  d e l a y  and t h e  d e f e n d a n t ' s  s t a t u s  as an  a c c u s e d ,  

d u r i n g  t h e  e n t i r e  p e r i o d  of  d e l a y  a t t r i b u t a b l e  to t h e  S t a t e ,  sup- 

p o r t  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  t h a t  t h e  d e f e n d a n t  w a s  d e n i e d  

h i s  r i g h t  to s p e e d y  t r i a l .  

We t h e r e f  ore a f  f  i r m .  

Justice 
- 8 - * '  

8' 



I,Ve concur:  
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C h i e f  Justice 


