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Mr. Ch ie f  J u s t l c e  Frank  I .  Haswe l l  delivered t h e  O p i n i o n  o f  
t h e  C o u r t .  

De fendan t  a p p e a l s  f rom h i s  c o n v i c t i o n  of a g g r a v a t e d  

a s s a u l t  and s e n t e n c e  i n  t h e  S i x t h  J u d i c i a l  D i s t r i c t  C o u r t  i n  

Pa rk  County.  We a f f i r m .  

I n i t i a l l y ,  it i s  a p p r o p r i a t e  t h a t  we a a d r e s s  a few 

r emarks  on t h e  s u b j e c t  of d e f e n d a n t ' s  a p p e a l .  A p p e l l a n t  h a s  

" sho tgunned"  s e v e n  i s s u e s  f o r  o u r  c o n s i d e r a t i o n  on a p p e a l ,  

s e v e r a l  of which a r e  t o t a l l y  d e v o i d  o f  m e r i t ,  a p p a r e n t l y  i n  

hopes  o f  f i n d i n g  one  o r  two t h a t  w i l l  h i t  t h e  mark and 

c o n s t i t u t e  s u f f i c i e n t  g r o u n d s  f o r  r e v e r s a l .  We w i l l  c o n f i n e  

any  b r e a d t h  o f  d i s c u s s i o n  t o  t h o s e  q u e s t i o n s  r a i s i n g  s u f f i -  

c i e n t l y  m e r i t o r i o u s  c l a i m s  t o  w a r r a n t  o u r  i n - d e p t h  r ev i ew .  

Defendan t  p i c k e d  up L i n d a ,  h i s  fo rmer  w i f e  ( w i t h  whom 

he was s h a r i n g  a  house  i n  L i v i n g s t o n ) ,  f rom h e r  work a t  t h e  

L i v i n g s t o n  C o n v a l e s c e n t  C e n t e r  a t  a b o u t  10:30 p.m. on J u l y  

2 3 ,  1981.  They t r a v e l e d  t o  t h e i r  home where  s h e  changed  h e r  

c l o t h e s  and t h e n  p r o c e e d e d  t o  h e r  s i s t e r ' s  house  t o  v i s i t  

a n o t h e r  s i s t e r  (Debby J e t t y )  who was i n  town. D e f e n d a n t  d i d  

n o t  accompany h e r  b u t  went  t o  bed .  

L inda  r e t u r n e d  home a b o u t  f i f t e e n  m i n u t e s  a f t e r  mid- 

n i g h t  and d e f e n d a n t  woke up and a s k e d  h e r  i f  s h e  was 

p l a n n i n g  on r e t u r n i n g  t o  him a f t e r  h e r  upcoming t r i p  t o  

Nor th  Dakota .  She s a i d  s h e  was p l a n n i n g  t o  do  s o ,  b u t  

d e f e n d a n t  g o t  o u t  o f  bed and s t a r t e d  a r g u i n g  w i t h  h e r .  The 

two a r g u e d  a b o u t  d i f f e r e n t  s u b j e c t s  f o r  some t i m e  a f t e r  t h i s  

and d u r i n g  t h e  a rgument  L inda  a s k e d  t o  l e a v e  s e v e r a l  times 

b u t  d e f e n d a n t  r e f u s e d  t o  l e t  h e r .  D e f e n d a n t  a l s o  h e l d  L inda  

on t h e  k i t c h e n  f l o o r  and h i t  h e r  head  a g a i n s t  t h e  f l o o r .  

Dur ing  t h e  a rgumen t  t h e  phone r a n g .  De fendan t  p i c k e d  

u p  t h e  r e c e i v e r  and t h e  p e r s o n  making t h e  c a l l  t h e n  hung up.  



A l i t t l e  l a t e r  t h e  phone r ang  a g a i n ,  and t h e  p r o c e d u r e  was 

r e p e a t e d .  The phone l a t e r  r ang  a  t h i r d  t i m e ,  and  t h i s  t i m e  

t h e  d e f e n d a n t  r e c o g n i z e d  t h a t  one  o f  L i n d a ' s  s i s t e r s  was 

c a l l i n g .  H e  y e l l e d  an  o b s c e n i t y  i n t o  t h e  r e c e i v e r  and hung 

UP 

A f t e r  t h e  t h i r d  phone c a l l  d e f e n d a n t  went  t o  t h e  

bedroom and r e t r i e v e d  h i s  . 2 2  c a l i b e r  r i f l e .  De fendan t  

t e s t i f i e d  t h a t  h e  had r e c e i v e d  p r e v i o u s  b e a t i n g s  a t  t h e  

hands  of L i n d a ' s  r e l a t i v e s  and was a f r a i d  t h a t  t h e y  migh t  be 

coming t o  h i s  house  t o  d o  t h i s  a g a i n .  Defendan t  r e q u e s t e d  

h i s  w i f e  t o  c a l l  h e r  r e l a t i v e s  and t e l l  them n o t  t o  come, 

b u t  s h e  r e f u s e d ,  s a y i n g  t h e y  would n o t  be coming t o  t h e  

house .  Defendan t  t h e n  f i r e d  s e v e r a l  rounds  which h i t  t h e  

bathroom d o o r .  Accord ing  t o  h i s  t e s t i m o n y ,  d e f e n d a n t  d i d  

t h i s  t o  show Linda  he was s e r i o u s  and what would happen i f  

h e r  r e l a t i v e s  d i d  pay  a v i s i t .  A t  one p o i n t  i n  t h e  

a rgument ,  L inda  was s i t t i n g  on t h e  couch  and d e f e n d a n t  

p u l l e d  h e r  o f f  t h e  couch and th rew an e a s y  c h a i r  a t  h e r .  

Unknown t o  d e f e n d a n t ,  Debby J e t t y  had c a l l e d  t h e  

L i v i n g s t o n  p o l i c e  d i s p a t c h e r  and t o l d  t h e  d i s p a t c h e r  t h a t  

d e f e n d a n t  was b e a t i n g  h i s  w i f e .  S g t .  George Bryce  and 

O f f i c e r  R o b e r t  S t a n l e y  r e sponded  t o  t h e  d i s p a t c h e r ' s  message 

and approached  d e f e n d a n t ' s  house .  A f t e r  e x i t i n g  t h e i r  a u t o -  

m o b i l e s  t h e y  walked t o  d e f e n d a n t ' s  f r o n t  d o o r  and  s t o o d  on  

e a c h  s i d e  of  t h e  d o o r .  S g t .  Bryce  t h e n  knocked on t h e  d o o r .  

De fendan t  t e s t i f i e d  he  c o u l d  s e e  h e a d s  a t  the bot tom o f  t h e  

g l a s s  i n  t h e  d o o r .  

T h i n k i n g  t h e  p e o p l e  o u t s i d e  were  L i n d a ' s  r e l a t i v e s ,  

d e f e n d a n t  f i r e d  s i x  s h o t s  a t  t h e  t o p  o f  t h e  door  t o  s c a r e  

them away. T h e  l o w e s t  b u l l e t  h o l e  was s e v e n  f e e t  above  t h e  



ground and t h e  h i g h e s t  was s e v e n  f e e t  t h r e e  i n c h e s  above  t h e  

ground.  S g t .  Bryce  was s t r u c k  by d e b r i s  on t h e  r i g h t  s i d e  

o f  h i s  f a c e .  The o f f i c e r s  t h e n  r e t r e a t e d  t o  s a f e r  p o s i t i o n s  

under  c o v e r .  

Meanwhile d e f e n d a n t ,  n o t  knowing t h e  p e o p l e  he  had 

j u s t  f i r e d  upon were p o l i c e  o f f i c e r s ,  c a l l e d  t h e  p o l i c e  and 

r e q u e s t e d  t h e  d i s p a t c h e r  t o  s end  some o f f i c e r s  t o  h i s  house .  

The d i s p a t c h e r  r e p l i e d  t h a t  someone had a l r e a d y  c a l l e d  and 

t h a t  o f f i c e r s  were on t h e i r  way. S g t .  Bryce  a l s o  n o t i f i e d  

t h e  d i s p a t c h e r  t h a t  t h e y  had been f i r e d  upon and r e q u e s t e d  

a s s i s t a n c e .  

The d i s p a t c h e r  t h e n  c a l l e d  d e f e n d a n t  and t o l d  him t h a t  

t h e  o f f i c e r s  were  a l r e a d y  t h e r e  and were t h e  o n e s  who had 

b e e n  k n o c k i n g  o n  t h e  d o o r .  The  d i s p a t c h e r  i n f o r m e d  

d e f e n d a n t  t h a t  h e  was t o  l e a v e  h i s  g u n s  i n  t h e  h o u s e  and 

walk o u t s i d e  w i t h  h i s  hands  i n  t h e  a i r  which he  d i d .  

On August  11, 1981,  t h e  Deputy Park  County A t t o r n e y  

f i l e d  an  i n f o r m a t i o n  c h a r g i n g  d e f e n d a n t  w i t h  a g g r a v a t e d  

a s s a u l t  w i t h  t h e  f o l l o w i n g  l anguage :  

"On o r  a b o u t  J u l y  24, 1981 ,  i n  Pa rk  
County,  Montana, t h e  d e f e n d a n t ,  a t  ap-  
p r o x i m a t e l y  12:42 A.M.,  d i d  p u r p o s e l y  o r  
k n o w i n g l y  f i r e  a  . 2 2  c a l i b e r  r i f l e  
t h r o u g h  a  d o o r  w h i c h  h a d  j u s t  b e e n  
knocked on by o f f i c e r s  George Bryce and 
R o b e r t  S t a n l e y .  S a i d  a c t  was done by t h e  
d e f e n d a n t  p u r p o s e l y  o r  k n o w i n g l y  a n d  
c a u s e d  r e a s o n a b l e  a p p r e h e n s i o n  o r  s e r i o u s  
b o d i l y  i n j u r y  by u s e  of  a  weapon." 

Fo l lowing  a  t r i a l  b e g i n n i n g  F e b r u a r y  4 ,  1982 ,  d e f e n -  

d a n t  was c o n v i c t e d  and  on March 9 ,  1982 ,  was s e n t e n c e d  t o  

t e n  y e a r s  i n  t h e  Montana S t a t e  P r i s o n  w i t h  e i g h t  y e a r s  

suspended .  Defendan t  was a l s o  s e n t e n c e d  t o  two y e a r s  f o r  

u s i n g  a  d a n g e r o u s  weapon i n  t h e  commission of  a n  o f f e n s e  

( s e c t i o n  46-18-221, M C A ) ,  t o  r u n  c o n s e c u t i v e l y  w i t h  t h e  



f i r s t  s e n t e n c e .  

De fendan t  a p p e a l s  and p r e s e n t s  s e v e n  i s s u e s  f o r  o u r  

r ev i ew:  

1. Was e v i d e n c e  o f  o t h e r  c r i m e s  e r r o n e o u s l y  a d m i t t e d  

i n  e v i d e n c e ?  

2. Were c e r t a i n  p i c t u r e s  e r r o n e o u s l y  a d m i t t e d  i n  

e v i d e n c e ?  

3 .  Were t h e  a l t e r n a t i v e  c h a r g e  and i n s t r u c t i o n s  e r r o -  

neous?  

4 .  Is j u s t i f i a b l e  f o r c e  i n  s e l f - d e f e n s e  an a f f i r m a t i v e  

d e f e n s e ?  

5. Did c e r t a i n  i n s t r u c t i o n s  b a r  c o n s i d e r a t i o n  of t h e  

d e f e n s e  of  j u s t i f i a b l e  u s e  o f  f o r c e ?  

6 .  Could r a t i o n a l  t r i e r s  o f  f a c t  f i n d  beyond a  r e a s o n -  

a b l e  d o u b t  t h a t  d e f e n d a n t ' s  a c t i o n s  were  j u s t i f i e d ?  

7 .  Does t h e  e v i d e n c e  s u p p o r t  t h e  s e n t e n c e  imposed? 

I n  t h e  f i r s t  i s s u e ,  d e f e n d a n t  r e f e r s  u s  t o  S t a t e  v .  

~ u s t  ( i 9 7 9 ) ,  Mont . , 602 P.2d 9 5 7 ,  36 St .Rep .  1649 ,  

whe re in  w e  d i s c u s s e d  how e v i d e n c e  o f  o t h e r  crimes s h o u l d  be  

"We f e e l  t h e s e  p r o c e d u r e s  s h o u l d  b e  
s t a n d a r d i z e d  i n  c a s e s  o f  t h i s  t y p e  and 
t h e r e f o r e  h o l d  t h a t  t h e  f o l l o w i n g  p r o c e -  
d u r e s  s h a l l  be  f o l l o w e d  w i t h o u t  r e t r o -  
a c t i v e  a p p l i c a t i o n  i n s o f a r  a s  t h e y  a r e  
new: 

" ( a )  Ev idence  o f  o t h e r  c r i m e s  may n o t  be  
r e c e i v e d  u n l e s s  t h e r e  h a s  been  n o t i c e  t o  
t h e  d e f e n d a n t  t h a t  s u c h  e v i d e n c e  is t o  be 
i n t r o d u c e d .  The  p r o c e d u r e s  s e t  f o r t h  i n  
s e c t i o n  46-18-503 MCA s h o u l d  s e r v e  a s  
g u i d e l i n e s  f o r  t h e  form and c o n t e n t  o f  
s u c h  n o t i c e .  A d d i t i o n a l l y ,  t h e  n o t i c e  t o  
t h e  d e f e n d a n t  s h a l l  i n c l u d e  a  s t a t e m e n t  
a s  t o  t h e  p u r p o s e s  f o r  which s u c h  e v i -  
dence  is t o  be a d m i t t e d .  

" ( b )  A t  t h e  t i m e  of  t h e  i n t r o d u c t i o n  o f  
s u c h  e v i d e n c e ,  t h e  t r i a l  c o u r t  s h a l l  



e x p l a i n  t o  t h e  j u r y  t h e  p u r p o s e  of s u c h  
e v i d e n c e  and s h a l l  admonish i t  t o  weigh 
t h e  e v i d e n c e  o n l y  f o r  s u c h  p u r p o s e s .  

" ( c )  I n  i t s  f i n a l  c h a r g e ,  t h e  c o u r t  
s h o u l d  i n s t r u c t  t h e  j u r y  i n  u n e q u i v o c a l  
terms t h a t  s u c h  e v i d e n c e  was r e c e i v e d  
o n l y  f o r  t h e  l i m i t e d  p u r p o s e s  e a r l i e r  
s t a t e d  and t h a t  t h e  d e f e n d a n t  is n o t  
b e i n g  t r i e d  and may n o t  be  c o n v i c t e d  f o r  
any o f f e n s e  e x c e p t  t h a t  c h a r g e d ,  wa rn ing  
them t h a t  t o  c o n v i c t  f o r  o t h e r  o f f e n s e s  
may r e s u l t  i n  u n j u s t  d o u b l e  pun i shmen t .  " 

Mont. a t  , 602 P.2d a t  963-964, 
36 St .Rep .  a t  1657-1658. 

A p p e l l a n t  c h a r g e s  t h a t  t h e  J u s t  s t a n d a r d  was v i o l a t e d  

on s e v e r a l  o c c a s i o n s  a t t r i a l - - t h e  t e s t i m o n y  r e g a r d i n g  t h e  

a s s a u l t  on  L i n d a ,  t h e  S t a t e ' s  o f f e r i n g  a  r e v o l v e r  i n t o  e v i -  

d e n c e  which was found  on  d e f e n d a n t ' s  p r e m i s e s ,  t h e  t e s t i m o n y  

a b o u t  damage o c c u r r i n g  t o  t h e  h o u s e  and t h e  t e s t i m o n y  a s  t o  

a n  a s s a u l t  by d e f e n d a n t  on h i s  s t e p d a u g h t e r .  

W e  i n i t i a l l y  n o t e  t h a t  t h e  t e s t i m o n y  r e g a r d i n g  t h e  

a s s a u l t  on Linda  and t h e  damage o c c u r r i n g  t o  t h e  h o u s e  and 

t h e  r e v o l v e r  were  n o t  o b j e c t e d  t o  a t  t r i a l  which f o r e c l o s e s  

o u r  r ev i ew  on a p p e a l .  S t a t e  v. P a t t o n  ( 1 9 7 9 ) ,  Mont . 
, 600 P.2d 1 9 4 ,  36 St .Rep .  1731 .  A d d i t i o n a l l y ,  w e  f a i l  

t o  see how p o s s e s s i o n  of t h e  r e v o l v e r  o r  d e f e n d a n t ' s  c a u s i n g  

damage t o  h i s  own i ~ o u s e  c o n s t i t u t e  a  c r i m e ,  and d e f e n d a n t  

f a i l s  t o  e n l i g h t e n  u s  on t h i s  p o i n t  i n  h i s  b r i e f .  A p p e l l a n t  

a r g u e s  i n  h i s  r e p l y  b r i e f  t h a t  t h e  f a i l u r e  t o  o b j e c t  was n o t  

f a t a l  b e c a u s e  t h i s  c o n s t i t u t e s  p l a i n  e r r o r .  However, t h e r e  

was no e r r o r  h e r e .  

R e g a r d i n g  t h e  a s s a u l t  by d e f e n d a n t  on  h i s  s t e p d a u g h t e r  

t h e  t r a n s c r i p t  shows t h e  f o l l o w i n g  t e s t i m o n y  by t h e  d e f e n -  

d a n t  unde r  q u e s t i o n i n g  by t h e  p r o s e c u t o r :  

"A. Okay. T h a t  day-- L e t ' s  see-- W e  
had gone  home and I was s p a n k i n g  t h e  g i r l  
f o r  l y i n g  t o  m e .  And I d i d  u s e  a  b e l t .  
And w h i l e  I was s p a n k i n g  h e r  o v e r  my l a p ,  



w e l l ,  of  c o u r s e  s h e  was f i g h t i n g  m e .  And 
s h e  d i d  g e t  a  b l a c k  e y e .  

"Q. Were t h e r e  c h a r g e s  b r o u g h t  a g a i n s t  
you a s  a  r e s u l t  o f  t h a t ?  

I1IJ1R. DOUGLASS [ D e f e n d a n t  ' s A t t o r n e y ]  : 
Your Honor, O b j e c t  t o  q u e s t i o n s  o f  t h a t  
n a t u r e .  

"THE COURT: I w i l l  s u s t a i n  t h a t  a s  t o  
c h a r g e s .  " 

L a t e r ,  b e f o r e  s e t t l i n g  i n s t r u c t i o n s ,  d e f e n d a n t ' s  a t t o r n e y  

moved f o r  a m i s t r i a l  on t h e  g rounds  t h a t  t h e  above  t e s t i m o n y  

p l a n t e d  t h e  s e e d  of  d e f e n d a n t ' s  p r i o r  c r i m e s  i n  t h e  j u r o r s '  

minds which c o u l d  n o t  be e l i m i n a t e d  w i t h o u t  a new t r i a l .  

The D i s t r i c t  C o u r t  c o r r e c t l y  d e n i e d  d e f e n d a n t ' s  m i s -  

t r i a l  mot ion .  I t  is  e v i d e n t  f rom t h e  above  p o r t i o n  o f  t h e  

t r a n s c r i p t  t h a t  d e f e n d a n t  d i d  n o t  t e s t i f y  a b o u t  any  p r i o r  

c r i m e  b e c a u s e  t h e  q u e s t i o n  r e g a r d i n g  c h a r g e s  b e i n g  b r o u g h t  

a g a i n s t  d e f e n d a n t  was n e v e r  answered  o r  a l l u d e d  t o  a g a i n .  

I n  J u s t ,  upon which d e f e n d a n t  h e a v i l y  r e l i e s ,  t h e  v i c t i m  

t e s t i f i e d  r e g a r d i n g  s e v e r a l  p r e v i o u s  s e x u a l  o f f e n s e s  com- 

m i t t e d  a g a i n s t  h e r  by t h e  d e f e n d a n t .  Here ,  d e f e n d a n t  n e v e r  

d i d  t e s t i f y  a b o u t  any p r e v i o u s  c r i m e s  a l l e g e d l y  commit ted by 

him and t h u s  t h e r e  is no p a r a l l e l  between J u s t  and t h i s  c a s e  

which would make t h e  J u s t  h o l d i n g  a p p r o p r i a t e  h e r e .  

I n  t h e  second  i s s u e  d e f e n d a n t  a s s i g n s  a s  e r r o r  t h e  

a d m i s s i o n  of  s e v e n  p h o t o g r a p h s  t a k e n  by O f f i c e r  S t a n l e y  on 

t h e  n i g h t  of  t h e  i n c i d e n t  i n  q u e s t i o n .  S e v e r a l  of  t h e s e  

p h o t o g r a p h s  show where t h e  s p e n t  . 2 2  s h e l l s  f e l l  and t h e  

l o c a t i o n  of t h e  b u l l e t  h o l e s  i n  t h e  bathroom door  and f r o n t  

door  of  t h e  house .  E x h i b i t  No. 26 i s  a view of t h e  edge  o f  

t h e  bathroom door  showing how one  b u l l e t  n i c k e d  t h e  edge  o f  

t h e  d o o r .  

On a l l  b u t  one  of  t h e s e  p i c t u r e s ,  O f f i c e r  S t a n l e y  



c i r c l e d  w i t h  a  b l a c k  pen  t h e  l o c a t i o n  of  t h e  b u l l e t  h o l e s  

and s p e n t  c a r t r i d g e s  and made n o t a t i o n s  on t h e  b a c k s  of  a l l  

o f  them, i n d i c a t i n g  what  e a c h  showed. D e f s n d a n t  o b j e c t s  t o  

t h e s e  p i c t u r e s  b e c a u s e  t h e y  do n o t  a c c u r a t e l y  p o r t r a y  t h e  

s c e n e  a t  t h e  t i m e ,  i . e . ,  t h e  c i r c l e s  were  drawn on t h e  

p i c t u r e s  a t  a l a t e r  t i m e .  D e f e n d a n t ' s  o b j e c t i o n  t o  E x h i b i t  

No. 26, on t h e  g r o u n d s  t h a t  i t  d i d  n o t  show t h e  d o o r  i n  t h e  

same c o n d i t i o n  a s  it was a t  t h e  t i m e  o f  t h e  i n c i d e n t ,  is  

a p p a r e n t l y  based  on t h e  f o l l o w i n g  p o r t i o n  o f  t h e  t r a n s c r i p t :  

"MR. DOUGLASS: O f f i c e r  S t a n l e y ,  r e f e r -  
r i n g  s p e c i f i c a l l y  t o  26,  i s  t h a t  t h e  
p o s i t i o n  t h a t  t h e  d o o r  was i n  when you 
f i r s t  e n t e r e d  t h e  r e s i d e n c e ?  A. I 
r e a l l y  d o n ' t - -  I d o n ' t  t h i n k  s o ,  b u t  I am 
n o t  s u r e .  I can't r e c a l l  now. 

"MR. DOUGLASS: Would you r  r e c o l l e c t i o n  
be  t h a t  it was open w i d e r  t h a n  t h a t ?  A. 
I b e l i e v e  it was,  y e s .  

"MR. DOUGLASS: I would o b j e c t  t o  26 .  I 
t h i n k  t h e  same o b j e c t i o n ,  f i r s t ,  i t ' s  
been  marked upon,  t h a t  I o b j e c t e d  t o  
b e f o r e .  S e c o n d l y ,  i t  d o e s  n o t  a c c u r a t e l y  
d e p i c t  t h e  s c e n e  a s  i t  was found . "  

These  c o n t e n t i o n s  b o r d e r  on t h e  l u d i c r o u s .  O f f i c e r  

S t a n l e y  t e s t i f i e d  t h a t  w r i t i n g  n o t a t i o n s  on t h e  back of  t h e  

p h o t o g r a p h s  i s  s t a n d a r d  p o l i c e  p r o c e d u r e .  A .22 b u l l e t  d o e s  

n o t  l e a v e  a  v e r y  l a r g e  h o l e  nor  is t h e  c a r t r i d g e  v e r y  b i g ,  

and i f  t h e  c i r c l e s  had n o t  been  made, i t  would be  d i f f i c u l t  

i n d e e d  t o  d e t e r m i n e  why t h e  p i c t u r e s  were  t a k e n .  W e  s e e  no  

r e a s o n  why t h e  a d m i s s i o n  o f  t h e  p i c t u r e  showing t h e  ba throom 

d o o r  c l o s e d  more t h a n  i t  had been  a t  t h e  t i m e  o f  t h e  p o l i c e  

e n t r y  i n t o  t h e  house  p r e j u d i c e d  t h e  d e f e n d a n t  i n  any  way. 

Moreover ,  t h e  law i n  t h e  Montana is t h a t  t r i a l  c o u r t s  

have wide d i s c r e t i o n  i n  a d m i t t i n g  p h o t o g r a p h s ,  Brown v .  

N o r t h  American Mfg. Co. ( 1 9 7 8 ) ,  176  Mont. 9 8 ,  576 P.2d 711. 

See  a l s o ,  S t a t e  v .  Hoffman ( 1 9 8 2 ) ,  Mont . , 639 P.2d 



507,  39  St .Rep .  79 ( p a t h o l o g i s t ' s  c o l o r  s l i d e s  were  p r o p e r l y  

a d m i t t e d ) ;  and S t a t e  v .  War r i ck  ( 1 9 6 8 ) ,  1 5 2  Mont. 9 4 ,  446 

P.2d 916 ( c o l o r  p h o t o g r a p h s  were p r o p e r l y  a d m i t t e d ) .  

I n  S t a t e  v.  Lang ( 1 9 7 6 ) ,  197 Neb. 4 7 ,  246 N.W.2d 6 0 8 ,  

i n v e s t i g a t i n g  o f f i c e r s  t ook  a  p i c t u r e  of two marks  on a  

l i q u o r  s t o r e  w a l l  which were  p r o b a b l y  c a u s e d  by a  r i c o -  

c h e t i n g  b u l l e t ,  a f t e r  a  me lee  i n  a  p a r k i n g  l o t  n e x t  t o  t h e  

l i q u o r  s t o r e .  The o f f i c e r s  c i r c l e d  t h e  marks  on t h e  p h o t o -  

g r a p h  and t h e  Supreme C o u r t  of Nebraska  found  t h e  p i c t u r e s  

were  p r o p e r l y  a d m i t t e d  a t  t r i a l .  W e  s i m i l a r l y  s o  h o l d  h e r e .  

I n  t h e  t h i r d  i s s u e  d e f e n d a n t  c o n t e n d s  h e  was d e n i e d  a  

unanimous j u r y  v e r d i c t  by t h e  l a n g u a g e  o f  t h e  i n f o r m a t i o n  

and j u r y  i n s t r u c t i o n s  which were  worded i n  t h e  a l t e r n a t i v e  

by u s e  of  t h e  word " o r . "  De fendan t  f i r s t  p o i n t s  t o  t h e  

i n f o r m a t i o n  w h i c h  s t a t e s  t h a t  d e f e n d a n t  " p u r p o s e l y  o r  

k n o w i n g l y "  f i r e d  t h e  r i f l e ,  t h a t  s u c h  a c t  was  d o n e  

" ~ u r p o s e l y  o r  knowingly"  and c a u s e d  " r e a s o n a b l e  a p p r e h e n s i o n  

o r  s e r i o u s  b o d i l y  i n j u r y .  " The j u r y  i n s t r u c t i o n s  wh ich ,  

a c c o r d i n g  t o  d e t e n d a n t ,  c o n t a i n  a  s i m i l a r  f a u l t  a r e  a s  

f o l l o w s :  No. 1 2  which s t a t e d  i n  p a r t ,  " [ p l u r p o s e l y  o r  

knowingly  c a u s i n g  r e a s o n a b l e  a p p r e h e n s i o n  o f  s e r i o u s  b o d i l y  

i n j u r y  is an  e l e m e n t  of t h e  o f f e n s e  of  AGGRAVATED ASSAULT"; 

No. 1 3  which s t a t e d  i n  p a r t ,  " [ t l o  s u s t a i n  t h e  c h a r g e  of  

AGGRAVATED ASSAULT, t h e  S t a t e  mus t  p r o v e  t h a t  t h e  d e f e n d a n t ,  

MILO W A K N I C K ,  p u r p o s e l y  o r  k n o w i n g l y  c a u s e d  r e a s o n a b l e  

a p p r e h e n s i o n  of s e r i o u s  injury i n  a n o t h e r  human b e i n g  w i t h  a  

weapon"; No. 1 4  which p r o v i d e d ,  " [ t l o  s u s t a i n  t h e  c h a r g e  o f  

AGGRAVATED ASSAULT, t h e  S t a t e  mus t  p r o v e  t h a t  e a c h  e l e m e n t  

o f  t h e  o f f e n s e  was done  p u r p o s e l y  o r  knowingly" ;  and No. 21 

which p r o v i d e d  i n  p a r t ,  " [ a ]  p e r s o n  commits  t h e  o f f e n s e  o f  



ASSAULT ~ f  he:  (1) p u r p o s e l y  o r  knowingly c a u s e s  b o d l l y  

I n j u r y  t o  a n o t h e r  ; or  ( 2 )  n e g l i g e n t l y  c a u s e s  b o d i l y  i n j u r y  

t o  a n o t h e r  w i t h  a  weapon; o r  ( 3 )  p u r p o s e l y  o r  knowinyly 

c a u s e s  r e a s o n a b l e  a p p r e h e n s i o n  of  b o d i l y  i n j u r y  i n  a n o t h e r . "  

F o r  e x a m p l e ,  d e f e n d a n t  s t a t e s  t h a t  I n s t r u c t i o n  No. 1 3  

a l l o w e d  t h e  j u r y  t o  f i n d  d e f e n d a n t  g u i l t y  i f  o n l y  one -ha l f  

o f  t h e  j u r o r s  found t h a t  he  a c t e d  " p u r p o s e l y "  w h i l e  t h e  

o t h e r  h a l f  found t h a t  h e  a c t e d  "knowingly ."  

We d i s a g r e e .  I n i t i a l l y  w e  n o t e  t h a t  d e f e n d a n t  d i d  n o t  

o b j e c t  t o  I n s t r u c t i o n  Nos. 14 and 21  t h u s  p r e s e r v i n g  no 

b a s i s  f o r  a p p e l l a t e  r ev i ew of  t h e s e  i n s t r u c t i o n s .  S t a t e  v .  

Powers e t  a l .  ( 1 9 8 2 ) ,  Mont. , 645 P.2d 1357 ,  39 

3 t .Rep .  989. 

We a l s o  n o t e  t h a t  w e  have r e j e c t e d  t h i s  unanimous j u r y  

v e r d i c t  c o n t e n t i o n  on two p r e v i o u s  o c c a s i o n s ,  McKenzie v .  

Osborne ( 1 9 8 1 ) ,  Mon t . , 640 P.2d 368,  38 St .Kep.  

1745 ,  and F i t z p a t r i c k  v .  S t a t e  ( 1 9 8 1 ) ,  - Mont. , 638 

P.2d 1002,  38 St .Kep.  1448.  Defendan t  h e r e  c i t e s  two c a s e s ,  

S t a t e  v. Green ( 1 9 8 0 ) ,  94 Wash.2d 216,  616 P.2d 6 2 8 ,  and 

U n i t e d  S t a t e s  v .  Gipson  ( 5 t h  C i r .  1 9 7 7 ) ,  553 F.2d 453, whose 

a p p l i c a t i o n  w e  r e j e c t e d  i n  McKenzie and F i t z p a t r i c k  and 

whose a p p l i c a t i o n  w e  s i m i l a r l y  r e j e c t  h e r e .  I n  r e j e c t i n g  

t h e  r e a s o n i n g  o f  G i p s o n  a n d  G r e e n ,  t h e  - McKenzie  a n d  

F i t z p a t r i c k  c o u r t s  d i s c u s s e d  two p i v o t a l  i s s u e s :  (1) t h a t  

t h e  j u r y  had been i n s t r u c t e d  a s  t o  t h e  r e q u i r e m e n t  of  a  

unanimous v e r d i c t ,  and ( 2 )  t h a t  each a l t e r n a t i v e  p r e s e n t e d  

t o  t h e  j u r y  was s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e .  We h o l d  

t h a t  t h e s e  r e q u i r e m e n t s  were met h e r e .  

I n  I n s t r u c t i o n  No. 30 t h e  C o u r t  admonished t h e  j u r y  

t h a t  a  unanimous v e r d i c t  was r e q u i r e d  w i t h  t h e  f o l l o w i n g  



words :  

". . . a l l  t w e l v e  ( 1 2 )  j u r o r s  mus t  a g r e e  
i n  o r d e r  t o  r e t u r n  e i t h e r  a  v e r d i c t  o f  
g u i l t y  o r  n o t  g u i l t y .  To do  s o ,  it i s  
n e c e s s a r y  t h a t  you c o n s i d e r  t h e  crime o f  
AGGRAVATED ASSAULT, f i r s t ,  and t h a t  a l l  
t w e l v e  of you f i n d  t h e  d e f e n d a n t  e i t h e r  
g u i l t y  o r  n o t  g u i l t y  o f  t h a t  c h a r g e .  . ." 

Defendan t  p o i n t s  o u t  t h a t  t h e  i n f o r m a t i o n  h e r e i n  s t a t e d  t h a t  

d e f e n d a n t  c a u s e d  " r e a s o n a b l e  a p p r e h e n s i o n  o r  s e r i o u s  b o d i l y  - 

i n j u r y  by u s e  o f  a  weapon." (Emphas i s  added .  ) The s t a t u t e  

c i t e d  i n  t h e  i n f o r m a t i o n ,  s e c t i o n  4 5 - 5 - 2 0 2 ( 1 ) ( c ) ,  MCA, 

r e a d s ,  " r e a s o n a b l e  a p p r e h e n s i o n  - of  s e r i o u s  b o d i l y  i n j u r y  

. . . by u s e  o f  a  weapon." (Emphas i s  a d d e d . )  A s  shown by 

I n s t r u c t i o n  Nos. 1 2  and 1 3  a b o v e ,  t h e  j u r y  was i n s t r u c t e d  on 

two d i f f e r e n t  o c c a s i o n s  t h a t  r e a s o n a b l e  a p p r e h e n s i o n  - o f  

s e r i o u s  b o d i l y  i n j u r y  was t h e  e l e m e n t  o f  a g g r a v a t e d  a s s a u l t  

( I n s t r u c t i o n  No. 1 5  a l s o  s t a t e d  t h a t  a  p e r s o n  commits t h e  

o f f e n s e  of  a g g r a v a t e d  a s s a u l t  i f  he  p u r p o s e l y  o r  knowingly  

c a u s e s  r e a s o n a b l e  a p p r e h e n s i o n  - o f  s e r i o u s  b o d i l y  i n j u r y  i n  

a n o t h e r  by u s e  of  a  weapon) .  

Here  t h e  d e f e n d a n t  s h o t  s i x  times a t  a  d o o r  where  

p e o p l e  ( t h e  t o p s  of whose h e a d s  h e  had s e e n  t h r o u g h  t h e  

g l a s s  windows i n  t h e  d o o r )  had j u s t  p r e v i o u s l y  knocked.  The 

d e f e n d a n t  t e s t i f i e d  t h a t  h e  wanted t o  s c a r e  t h o s e  p e o p l e  

away. We f i n d  t h a t  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  

t h e  a l t e r n a t i v e s  o f  p u r p o s e l y  o r  knowingly  s e t  f o r t h  i n  t h e  

i n s t r u c t i o n s .  T h e r e  is  s u b s t a n t i a l  e v i d e n c e  i n d i c a t i n g  t h a t  

i t  was d e f e n d a n t ' s  c o n s c i o u s  o b j e c t  t o  c a u s e  a  r e a s o n a b l e  

a p p r e h e n s i o n  o f  s e r i o u s  b o d i l y  i n j u r y  i n  t h o s e  o u t s i d e  t h e  

doo r  ( t h u s  f i t t i n g  w i t h i n  t h e  d e f i n i t i o n  o f  "pu rpose ly" - -  

s e c t i o n  45 -2 -101(58 ) ,  MCA) and d e f e n d a n t  was aware  t h a t  it 

was h i g h l y  p r o b a b l e  t h a t  t h i s  r e s u l t  would be  c a u s e d  by h i s  



c o n d u c t  ( t h u s  f i t t i n g  w i t h i n  t h e  d e f i n i t i o n  o f  "knowingly"- -  

s e c t i o n  45-2-101(33) ,  MCA) .  

I n  t h e  f o u r t h  i s s u e ,  d e f e n d a n t  c i t e s  s e c t i o n  45-3-115, 

MCA,  which  p r o v i d e s :  

" A f f i r m a t i v e  d e f e n s e .  A d e f e n s e  o f  j u s -  
t i f i a b l e  u s e  o f  f o r c e  b a s e d  on  t h e  p r o v i -  
s i o n s  o f  t h i s  p a r t  is  a n  a f f i r m a t i v e  
d e f e n s e  . " 

D e f e n d a n t  t h e n  a r g u e s  i n  r a m b l i n g  f a s h i o n  t h a t  somehow 

s e c t i o n  45-3-115, NCA, v i o l a t e s  h i s  d u e  p r o c e s s  r i g h t s  

b e c a u s e  d e f e n d a n t  had t h e  bu rden  of p r o v i n g  he  d i d  n o t  

commit t h e  c r i m e  c h a r g e d .  We have  p r e v i o u s l y  s t a t e d  t h a t  

b e c a u s e  j u s t i f i a b l e  u s e  o f  f o r c e  i s  a n  a f f i r m a t i v e  d e f e n s e ,  

t h e r e  is no c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  p l a c i n g  t h e  

bu rden  o f  p r o o f  o n  t h e  d e f e n d a n t .  S t a t e  v. G r a v e s  ( 1 9 8 1 ) ,  

Mont . , 622 P.2d 203 ,  38 St .Rep.  9. 

The j u r y  h e r e  was i n s t r u c t e d  as  f o l l o w s :  

"You a r e  i n s t r u c t e d  t h a t  a  d e f e n s e  o f  
j u s t i f i a b l e  u s e  o f  f o r c e  is a n  a f f i r m a -  
t i v e  d e f e n s e  and  t h a t  t h e  d e f e n d a n t  h a s  
t h e  b u r d e n  o f  p r o d u c i n g  s u f f i c i e n t  e v i -  
d e n c e  on  t h e  i s s u e  t o  r a i s e  a  r e a s o n a b l e  
d o u b t  o f  h i s  g u i l t . "  

T h i s  i n s t r u c t i o n  is i n  k e e p i n g  w i t h  s e c t i o n  45-3-115, MCA, 

and S t a t e  v. Grady ( 1 9 7 5 ) ,  166  Mont. 1 6 8 ,  531  P.2d 681.  

D e f e n d a n t  h a s  had two c h a n c e s ,  i n  h i s  i n i t i a l  b r i e f  

and  i n  h i s  r e p l y  b r i e f ,  t o  put f o r t h  some k i n d  o f  unde r -  

s t a n d a b l e ,  c o h e r e n t  a rgumen t  w i t h  s u p p o r t i n g  c a s e  l aw as t o  

how d e f e n d a n t ' s  r i g h t s  h e r e  were  p r e j u d i c e d  i n  some manner .  

D e f e n d a n t  h a s  f a i l e d  t o  do  t h i s ,  and w e  r e f u s e  t h e r e f o r e  t o  

c o n s i d e r  t h i s  m a t t e r  f u r t h e r .  

De fendan t  f a r e s  no  b e t t e r  i n  h i s  f i f t h  i s s u e .  Defen-  

d a n t  c l a i m s  t h a t  c e r t a i n  i n s t r u c t i o n s  t h a t  were g i v e n  f a i l e d  

t o  p e r m i t  t h e  j u r y  t o  f u l l y  and p r o p e r l y  c o n s i d e r  t h e  i s s u e  



o f  j u s t i f i e d  u s e  o f  f o r c e  by t h e  d e f e n d a n t .  D e f e n d a n t  t h e n  

s t a t e s  t h a t  when t h e  i n s t r u c t i o n s  are  c o n s i d e r e d  t o g e t h e r  

t h e  j u r y  c o u l d  w e 1 1  have  found  i n  d e f e n d a n t ' s  f a v o r  as  a  

f a c t u a l  i s s u e  and  found  t h a t  he  was f a c t u a l l y  j u s t i f i e d  i n  

h i s  a c t i o n  b u t  s t i l l ,  i n  r e f e r r i n g  t o  t h e s e  i n s t r u c t i o n s ,  

f i n d  him g u i l t y .  

D e f e n d a n t  d o e s  n o t  s e t  f o r t h  a n y  r e a s o n e d  e f f o r t  

s u p p o r t i n g  t h e s e  c l a i m s  o r  i n c o r p o r a t e  any  l a n g u a g e  i n  t h e  

i n s t r u c t i o n s  i n t o  a n  e x p l a n a t i o n  o f  why d e f e n d a n t ' s  claims 

a r e  j u s t i f i e d .  We a r e  n o t  a b o u t  t o  waste j u d i c i a l  r e s o u r c e s  

i n  a t t e m p t i n g  t o  determine what  d e f e n d a n t  is  d r i v i n g  a t  h e r e  

when i t  h a s  n o t  b e e n  e x p r e s s e d  c l e a r l y  i n  t h e  b r i e f s .  

I n  t h e  s i x t h  i s s u e  d e f e n d a n t  t a k e s  t h e  p o s i t i o n  t h a t  a  

r e v i e w  of t h e  e n t i r e  r e c o r d  i n  t h i s  c a u s e  would show t h a t  no 

r a t i o n a l  t r i e r s  o f  f a c t  c o u l d  h e r e  h a v e  found  beyond a  r e a -  

s o n a b l e  d o u b t  t h a t  d e f e n d a n t ' s  a c t i o n s  we re  n o t  j u s t i f i e d  as  

a  matter o f  s e l f - d e f e n s e .  I n  s u p p o r t  o f  t h i s  s t a n d a r d  o f  

r e v i e w ,  d e f e n d a n t  c i t e s  J a c k s o n  v. V i r g i n i a  ( 1 9 7 9 ) ,  443 U.S. 

307,  99 S .Ct .  2781,  6 1  L.Ed.2d 560 ,  and P i l o n  v .  Borden- 

k i r c h e r  ( 1 9 7 9 ) ,  444 U.S. 1, 100  S .C t .  7 ,  62 L.Ed.2d 1. 

However, n e i t h e r  o f  t h e s e  c a s e s  i s  on  p o i n t  b e c a u s e  

t h e y  d e a l  w i t h  t h e  s t a n d a r d  o f  r e v i e w  t h a t  a f e d e r a l  

d i s t r i c t  c o u r t  w i l l  a p p l y  when a  p r i s o n e r  a p p l i e s  f o r  h a b e a s  

c o r p u s  r e l i e f  f rom a s t a t e  c o u r t  d e c i s i o n .  T h a t  t h i s  i s  t h e  

s c o p e  o f  t h e s e  two c a s e s  is  amply b o r n e  o u t  by t h e  f o l l o w i n g  

s t a t e m e n t s :  

". . . The q u e s t i o n  i n  t h i s  case is what  
s t a n d a r d  is  t o  b e  a p p l i e d  i n  a f e d e r a l  
h a b e a s  c o r p u s  p r o c e e d i n g  when t h e  c l a i m  
is made t h a t  a p e r s o n  h a s  b e e n  c o n v i c t e d  
i n  a  s t a t e  c o u r t  u p o n  i n s u f f i c i e n t  
e v i d e n c e . "  J a c k s o n ,  443 U.S. a t  309,  99 
S.Ct .  a t  2783,  6 1  L.Ed.2d a t  567.  



"We h o l d  t ha t  i n  a  c h a l l e n g e  t o  a s t a t e  
c r i m i n a l  c o n v i c t i o n  b r o u g h t  u n d e r  28 
U.S.C. 2254--if  t h e  s e t t l e d  p r o c e d u r a l  
p r e r e q u i s i t e s  f o r  s u c h  a c l a im  h a v e  
o t h e r w i s e  been  s a t i s f i e d - - t h e  a p p l i c a n t  
is  e n t i t l e d  t o  h a b e a s  c o r p u s  r e l i e f  i f  i t  
is f o u n d  t h a t  upon t h e  r e c o r d  e v i d e n c e  
adduced  a t  t h e  t r i a l  no  r a t i o n a l  t r i e r  o f  
f a c t  c o u l d  h a v e  found  p r o o f  o f  g u i l t  
beyond a r e a s o n a b l e  d o u b t . "  J a c k s o n ,  443 
U.S. a t  324,  99 S.Ct .  a t  2791-2792, 6 1  
L.Ed. 2d a t  576-577. 

". . . An e a r l i e r  d e c i s i o n  had  made c l e a r  
t h a t  t h e  Due P r o c e s s  C l a u s e  o f  t h e  Four-  
t e e n t h  Amendment p r o h i b i t s  t h e  c r i m i n a l  
c o n v i c t i o n  o f  a n y  p e r s o n  e x c e p t  u p o n  
p r o o f  o f  g u i l t  beyond a  r e a s o n a b l e  d o u b t .  
I n  re Winsh ip ,  397 U.S. 358 ( 1 9 7 0 ) .  The 
C o u r t  i n  J a c k s o n  h e l d  t h a t  t h i s  c o n s t i t u -  
t i o n a l  r e q u i r e m e n t  c a n  b e  e f f e c t u a t e d  
o n l y  i f  a f e d e r a l  h a b e a s  c o r p u s  c o u r t ,  i n  
a s s e s s i n g  t h e  s u f f i c i e n c y  o f  t h e  e v i d e n c e  
t o  s u p p o r t  a s t a t e - c o u r t  c o n v i c t i o n ,  
i n q u i r e s  ' w h e t h e r ,  a f t e r  v i e w i n g  t h e  e v i -  
d e n c e  i n  t h e  l i g h t  mos t  f a v o r a b l e  t o  t h e  
p r o s e c u t i o n ,  any  r a t i o n a l  t r i e r  o f  f a c t  
c o u l d  have  found  t h e  e s s e n t i a l  e l e m e n t s  
of t h e  c r i m e  beyond a r e a s o n a b l e  d o u b t .  ' 
443 U.S., a t  319 ( e m p h a s i s  o m i t t e d )  ." 
P i l o n ,  444 U . S .  a t  2 ,  1 0 0  S .Ct .  a t  8 ,  62 
L.E.2d a t  3. 

O b v i o u s l y  t h e  a p p e a l  t o  t h i s  C o u r t  f rom t h e  D i s t r i c t  

C o u r t  is  n o t  a  p e t i t i o n  f o r  a  w r i t  o f  h a b e a s  c o r p u s  i n  a 

f e d e r a l  c o u r t  t o  q u e s t i o n  t h e  v a l i d i t y  o f  a  s t a t e  c o u r t  

c o n v i c t i o n .  The c a s e s  c i t e d  and c o n s e q u e n t l y  t h e  a r g u m e n t s  

m a r s h a l l e d  by a p p e l l a n t  a r e  i n a p p o s i t e  t o  t h i s  c a s e ,  g i v e n  

i ts  p r e s e n t  p r o c e d u r a l  s t a n c e .  

I n  t h e  f i n a l  a s s i g n m e n t  o f  e r r o r ,  d e f e n d a n t  takes 

I s s u e  w i t h  t n e  s e n t e n c e  imposed by t h e  D i s t r i c t  C o u r t .  

D e f e n d a n t  h e r e  was s e n t e n c e d  t o  t e n  y e a r s  w i t h  e i g h t  y e a r s  

su spended  and t o  two y e a r s  f o r  u s i n g  a  d a n g e r o u s  weapon i n  

t h e  commiss ion  o f  a n  o f f e n s e ,  t o  r u n  c o n s e c u t i v e l y  w i t h  t h e  

f i r s t  s e n t e n c e .  S e c t i o n  45 -5 -202 (2 ) ,  MCA, s t a t e s  t h a t  a  

p e r s o n  c o n v i c t e d  o f  a g g r a v a t e d  a s s a u l t  s h a l l  be  i m p r i s o n e d  

f o r  a  minimum o f  two y e a r s  and a maximum o f  t w e n t y  y e a r s .  



S e c t i o n  46 -18 -221 (1 ) ,  MCA, manda t e s  t h a t  a p e r s o n  who h a s  

u sed  a  f i r e a r m  d u r i n g  t h e  commission o f  a n  o f f e n s e  s h a l l  b e  

s e n t e n c e d  t o  a t  l e a s t  two more y e a r s  i n  t h e  s t a t e  p r i s o n .  

D e f e n d a n t  d o e s  n o t  q u e s t i o n  t h e  l e g a l i t y  o f  h i s  

s e n t e n c e  b u t  o n l y  i t s  e q u i t y .  Such c o n c e r n s  s h o u l d  b e  

a d d r e s s e d  t o  t h e  S e n t e n c e  Review D i v i s i o n ,  s e c t i o n  46-18-901 

e t  s e q . ,  MCA. S e e ,  S t a t e  v.  Hubbard ( 1 9 8 2 ) ,  Mont. 

, 649 P.2d 1331 ,  39 S t .Rep .  1608 .  

kf f  i rmed .  


