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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

P l a i n t i f f  b r o u g h t  t h i s  a c t i o n  f o r  b r e a c h  of  c o n t r a c t  i n  t h e  

E l e v e n t h  J u d i c i a l  D i s t r i c t  i n  F l a t h e a d  County .  A j u r y  t r i a l  com- 

menced i n  K a l i s p e l l ,  Montana,  on  F e b r u a r y  24 ,  1982 .  On F e b r u a r y  

2 6 ,  1 9 8 2 ,  t h e  j u r y  r e t u r n e d  a v e r d i c t  award ing  p l a i n t i f f  $10 ,000 .  

P l a i n t i f f  and d e f e n d a n t  a p p e a l  from t h e  judgment  e n t e r e d  upon t h e  

j u r y ' s  v e r d i c t .  

On or a b o u t  J u l y  30 ,  1 9 7 9 ,  t h e  F l a t h e a d  County commiss ione r s  

i s s u e d  a c a l l  f o r  b i d s  f o r  t h e  p u r c h a s e  of a  jaw-type r o c k  

c r u s h e r  t o  be used by  t h e  F l a t h e a d  County road  d e p a r t m e n t .  The 

c o m m i s s i o n e r s  r e c e i v e d  t h r e e  b i d s  i n  r e s p o n s e  t o  t h e  c a l l ,  o n e  

f rom p l a i n t i f f  i n  t h e  amount of $305 ,725  and two from a n o t h e r  

K a l i s p e l l  d i s t r i b u t o r ,  Westmont; o n e  f o r  $201 ,193  and t h e  o t h e r  

f o r  $200 ,870 .  On Augus t  22 ,  1 9 7 9 ,  t h e  day  t h e  b i d s  were opened ,  

t h e  commiss ione r s  v o t e d  to t a k e  t h e  b i d s  u n d e r  a d v i s e m e n t  pend ing  

recommendat ion  of  t h e  c o u n t y  road d e p a r t m e n t .  R e p r e s e n t a t i v e s  

f rom t h e  road  d e p a r t m e n t  and Commiss ioner  Frank  Guay t h e n  f l e w  to 

Ceda r  R a p i d s ,  Iowa, w i t h  p l a i n t i f f ' s  a g e n t ,  J i m  Fox ,  t o  v iew 

p l a i n t i f f  ' s  c r u s h e r .  Commissioner  Guay and t h e  r e p r e s e n t a t i v e s  

f rom t h e  road  d e p a r t m e n t  were impres sed  w i t h  f e a t u r e s  c o n t a i n e d  

o n  p l a i n t i f f ' s  c r u s h e r  which were n o t  a v a i l a b l e  on  Wes tmont ' s  

m o d e l s .  

On Sep t ember  1 4 ,  1 9 7 9 ,  t h e  commiss ione r s  m e t  w i t h  members of 

t h e  road  d e p a r t m e n t  and J i m  Fox to d i s c u s s  t h e  c r u s h e r  b i d s .  The 

r o a d  d e p a r t m e n t  recommended t h a t  t h e  commiss ione r s  p u r c h a s e  

p l a i n t i f f ' s  c r u s h e r .  Commissioner  Guay t h e n  made a m o t i o n  to 

a c c e p t  t h e  road  d e p a r t m e n t ' s  recommendat ion .  The m o t i o n  w a s  

s e c o n d e d  by  Commissioner  J o a n  D e i s t .  The mo t ion  was r e c o r d e d  i n  

t h e  m i n u t e s  of  t h e  m e e t i n g  as f o l l o w s :  

"Motion t o  Guay t o  a c c e p t  t h e  Road Depa r t -  
m e n t ' s  recommendat ion  to  p u r c h a s e  g r a v e l  
c r u s h e r  f rom Modern Machinery  f o r  $305 ,725 .  
The o n l y  o t h e r  b i d  b e i n g  r e c e i v e d  hav ing  been  
f o r  used power p l a n t  g e n e r a t o r  c o n t a i n e d  i n  a 
s econd  u n i t  n o t  a t t a c h e d  t o  t h e  c r u s h e r  
i t s e l f ,  t h e r e b y  c r e a t i n g  o p e r a t i o n a l  p rob l ems .  
Mot ion  s econded  by  J o a n  A. D e i s t ,  m o t i o n  



c a r r i e d .  Note :, Me1 Wol lan  v o t e s  no o n  
c r u s h e r  b i d  as t h e  lower b i d  f o r  a j a w  c r u s h e r  
was v e r y  a d e q u a t e  and a s a v i n g s  of  $100,000."  

Everyone  i n  a t t e n d a n c e  a t  t h e  m e e t i n g  who t e s t i f i e d  a t  t h e  

t r i a l  f e l t  t h a t  t h e  c o u n t y  was g o i n g  to e v e n t u a l l y  p u r c h a s e  

p l a i n t i f f  I s  c r u s h e r .  On Sep t ember  1 7  t h e  f o l l o w i n g  Monday, an  

a t t o r n e y  r e p r e s e n t i n g  Westmont d e l i v e r e d  a l e t t e r  to c o m m i s s i o n e r  

F r a n k  Guay which r e q u e s t e d  t h a t  t h e  award to p l a i n t i f f  be v a c a t e d  

o r  he would s e e k  t o  e n f o r c e  Wes tmont ' s  r i g h t s  i n  t h e  matter by 

w h a t e v e r  means p e r m i t t e d  b y  l a w .  Guay t h e n  c a l l e d  J i m  Fox i n  

M i s s o u l a  and t o l d  him i f  t h e  c r u s h e r  had b e e n  o r d e r e d  from t h e  

f a c t o r y ,  to have  t h e  o r d e r  s t o p p e d .  

On Wednesday, Fox and a n o t h e r  r e p r e s e n t a t i v e  f o r  p l a i n t  i f f ,  

L a r r y  Exe,  m e t  Guay i n  H e l e n a ,  Montana,  to d i s c u s s  t h e  c r u s h e r .  

Guay t e s t i f i e d  a t  t r i a l  t h a t  he a g a i n  t o l d  Fox and Exe to s t o p  

o r d e r  on t h e  c r u s h e r  i f  it had ,  i n  f a c t ,  b e e n  o r d e r e d .  Fox and 

Exe t e s t i f i e d  t h a t  t h e  m e e t i n g  i n  H e l e n a  was m a i n l y  to d i s c u s s  

t h e  p o l i t i c a l  r a m i f i c a t i o n s  to Guay s h o u l d  t h e  sale be c o m p l e t e d .  

A f t e r  t h e  m e e t i n g  i n  H e l e n a ,  Exe c a l l e d  t h e  f a c t o r y  to see how 

f a r  t h e y  had p r o g r e s s e d  on t h e  o r d e r .  Exe t o l d  t h e  f a c t o r y  to 

l e t  him know how much e x p e n s e  would be i n c u r r e d  i f  p l a i n t i f f  was 

t o  s t o p  o r d e r  on t h e  c r u s h e r  a t  t h a t  t i m e .  T h a t  was t h e  l a s t  

c o n t a c t  p l a i n t i f f  had w i t h  t h e  f a c t o r y  c o n c e r n i n g  a s t o p  o r d e r  on 

t h e  c r u s h e r .  

FOX, Guay and Exe t h e n  met w i t h  A s s i s t a n t  County A t t o r n e y ,  

C h a r l e s  K u e t h e r  , a t  t h e  F l a t h e a d  County c o m m i s s i o n e r ' s  o f f  i ce .  

A g a i n ,  Guay t o l d  p l a i n t  i f f  ' s  r e p r e s e n t a t i v e s  n o t  t o  o r d e r  t h e  

c r u s h e r .  Guay s t a t e d  t h a t  t h e  b i d  award w a s  n o t  f i n a l  u n t i l  t h e  

c l e r k  and r e c o r d e r ' s  o f f  ice  i s s u e d  a l e t t e r  a c c e p t i n g  p l a i n t i f  f ' s  

b i d  and r e j e c t i n g  a l l  o t h e r  b i d s .  A second  m e e t i n g  w i t h  K u e t h e r  

f o l l o w e d  a t t e n d e d  by  Fox, Exe , Guay and p l a i n t i f f l s  a t t o r n e y .  

A g a i n ,  Guay s t a t e d  t h e  b i d  award was n o t  f i n a l  u n t i l  t h e  c l e r k  

and r e c o r d e r ' s  o f f i c e  i s s u e d  n o t i c e  o f  t h e  s u c c e s s f u l  b i d .  

P l a i n t i f f  ' s  c o u n s e l  r e q u e s t e d  a l e t t e r  d i r e c t i n g  p l a i n t i f f  to 

e i t h e r  o r d e r  or s t o p  o r d e r  on t h e  c r u s h e r .  Guay r e f  used to d r a f t  



s u c h  a l e t t e r  s t a t i n g  t h a t  s i n c e  t h e  commiss ione r s  had n o t  f o r -  

m a l l y  o r d e r e d  t h e  c r u s h e r  it was n o t  n e c e s s a r y  to r e s c i n d  a n  

o r d e r .  T h a t  was t h e  l a s t  m e e t i n g  be tween  p l a i n t i f f  and t h e  

c o m m i s s i o n e r ' s  o f f  i ce .  

On November 11, 1979 ,  p l a i n t i f f  t e n d e r e d  t h e  c r u s h e r  t o  

F l a t h e a d  County  p u r s u a n t  t o  t h e  s t a t e m e n t  i n  t h e  c a l l  f o r  b i d s  

t h a t  d e l i v e r y  m u s t  be w i t h i n  f o r t y - f i v e  d a y s  from d a t e  of o r d e r .  

The c o u n t y  r e f u s e d  to  a c c e p t  d e l i v e r y  o f  t h e  mach ine .  On 

November 20,  1 9 7 9 ,  t h e  commiss ione r s  m e t  and i s s u e d  a l e t t e r  to 

p l a i n t i f f  s t a t i n g  t h e y  had d e c i d e d  t o  re ject  a l l  b i d s  r e c e i v e d  i n  

r e s p o n s e  to  i ts  c a l l  f o r  b i d s  on t h e  r o c k  c r u s h e r .  P l a i n t i f f  

s u b s e q u e n t l y  t r a n s p o r t e d  t h e  c r u s h e r  to Tempe, A r i z o n a ,  where  it 

was f i n a l l y  s o l d .  On December 11, 1979 ,  p l a i n t i f f  f i l e d  a 

c o m p l a i n t  i n  t h e  Dis t r ic t  C o u r t  o f  t h e  E l e v e n t h  J u d i c i a l  

Dis t r ic t ,  i n  and f o r  t h e  County of  F l a t h e a d ,  a g a i n s t  F l a t h e a d  

County  a l l e g i n g  b r e a c h  o f  c o n t r a c t .  A f t e r  a j u r y  t r i a l  com- 

menc ing  F e b r u a r y  2 4 ,  1 9 8 2 ,  t h e  j u r y  r e t u r n e d  a v e r d i c t  i n  f a v o r  

o f  p l a i n t i f f  a s s e s s i n g  damages i n  t h e  amount of  $ 1 0 , 0 0 0 .  

P l a i n t i f f  t h e n  f i l e d  t h i s  a p p e a l  and d e f e n d a n t  c r o s s - a p p e a l s  . 
The s u b s t a n c e  of  t h e  a p p e a l s  is as f o l l o w s :  

1. Whether  t h e r e  w a s  a v a l i d  c o n t r a c t .  

2 .  Whether  t h e  j u r y  was p r o p e r l y  i n s t r u c t e d  on t h e  measu re  

o f  damages .  

3 .  Whether  t h e  j u r y  v e r d i c t  was s u p p o r t e d  b y  s u b s t a n t i a l  

c r e d i b l e  e v i d e n c e .  

The e s s e n t i a l  e l e m e n t s  of  a c o n t r a c t  are: p a r t i e s  c a p a b l e  of 

c o n t r a c t i n g ,  c o n s e n t ,  a l a w f u l  o b j e c t i v e ,  and c o n s i d e r a t i o n .  

S e c t i o n  28-2-102, MCA; K e i l  v .  Glacier P a r k  I n c .  ( 1 9 8 0 ) ,  

Mont . -- - , 614 P.2d 502 ,  505 ,  37 S t .Rep .  1151 .  I n  t h i s  case t h e  

i s s u e  o f  w h e t h e r  or n o t  t h e r e  w a s  a c o n t r a c t  g o e s  to t h e  r e q u i r e -  

ment  o f  c o n s e n t .  T h e r e  is c o n s e n t  to c o n t r a c t  when t h e r e  h a s  

b e e n  an  o f f e r  and a c c e p t a n c e  of t h e  o f f e r .  

Here, p l a i n t i f f  I s  w r i t t e n  b i d  i s s u e d  i n  r e s p o n s e  to F l a t h e a d  

C o u n t y ' s  c a l l  f o r  b i d s  c o n s t i t u t e s  an  o f f e r .  However, a w r i t t e n  



b i d  h a s  c o n s i s t e n t l y  been  c o n s t r u e d  as n o t h i n g  more t h a n  a n  o f f e r  

t o  p e r f o r m  l a b o r  or s u p p l y  mater ia ls ,  and t h e  o f f e r  d o e s  n o t  

r i p e n  i n t o  a c o n t r a c t  u n t i l  a c c e p t e d  by  t h e  o f f e r e e .  C a r r i g e r  v .  

B a l l e n g e r  ( 1 9 8 1 )  , - - -- -- Mont . - - - - , 628 P.2d 1106 ,  1108 ,  38 

S t . R e p .  864 .  Thus ,  w e  mus t  d e t e r m i n e  w h e t h e r  t h e  F l a t h e a d  County 

c o m m i s s i o n e r s  a c c e p t e d  p l a i n t i f f  I s  o f f e r  t h e r e b y  c r e a t i n g  a 

c o n t r a c t .  

A f t e r  t h e  b i d s  were opened ,  t h e  commiss ione r s  v o t e d  to t a k e  

t h e  b i d s  u n d e r  a d v i s e m e n t  pend ing  a recommendat ion  by t h e  

F l a t h e a d  County  road  d e p a r t m e n t .  On Sep t ember  1 4 ,  1979 ,  t h e  com- 

m i s s i o n e r s  m e t  w i t h  members of  t h e  road d e p a r t m e n t  and J i m  Fox t o  

d i s c u s s  t h e  b i d s .  A t  t h a t  m e e t i n g  t h e  members o f  t h e  road  

d e p a r t m e n t  recommended t h a t  t h e  c o m m i s s i o n e r s  p u r c h a s e  

p l a i n t i f f  I s  c r u s h e r .  A m o t i o n  was made, seconded  and r e c o r d e d :  

"Motion by Guay to a c c e p t  t h e  road d e p a r t m e n t ' s  recommendat ion  to 

p u r c h a s e  g r a v e l  c r u s h e r  from Modern Machinery  f o r  $305 ,725 .00  ." 
(Emphas i s  added .  ) 

Commiss ioner  J o a n  D e i s t  t e s t i f i e d  t h a t  t h e  commiss ione r s  nor-  

m a l l y  make one  of  t h r e e  m o t i o n s  upon b i d s  r e c e i v e d  i n  r e s p o n s e  t o  

a  c a l l  f o r  b i d s ;  m o t i o n  t o  a c c e p t ;  m o t i o n  to  deny;  o r  m o t i o n  to 

t a k e  u n d e r  a d v i s e m e n t .  I n i t i a l l y ,  t h e  commiss ione r s  t o o k  t h e  

c r u s h e r  b i d s  unde r  a d v i s e m e n t  pend ing  recommendat ion  of t h e  road 

d e p a r t m e n t .  On Sep t ember  1 4 ,  t h e  road  d e p a r t m e n t  recommended 

t h a t  t h e  c o m m i s s i o n e r s  p u r c h a s e  p l a i n t i f  f t s  c r u s h e r .  

Commiss ioner  Guay moved to  a c c e p t  t h e  road  d e p a r t m e n t ' s  recommen- 

d a t i o n ,  t h e  mo t ion  was seconded  and d u l y  r e c o r d e d  i n  t h e  m i n u t e s  

o f  t h e  m e e t i n g .  The t h i r d  commiss ione r  l a t e r  no ted  a no v o t e  on 

t h e  m i n u t e s  as he w a s n ' t  i n  a t t e n d a n c e  a t  t h e  Sep t ember  1 4  

m e e t i n g .  

F l a t h e a d  County a r g u e s  t h e r e  w a s  n o t  a c c e p t a n c e  as t h e r e  w a s  

n o  n o t i c e  o f  b i d  award i s s u e d  by t h e  c l e r k  and r e c o r d e r ' s  o f f i c e .  

However,  e v e r y o n e  i n  a t t e n d a n c e  a t  t h e  m e e t i n g ,  i n c l u d i n g  t h e  

c o m m i s s i o n e r s ,  t e s t i f i e d  t h a t  t h e y  t h o u g h t  t h e  commiss ione r s  were 

g o i n g  to  buy p l a i n t i f f  I s  c r u s h e r .  W e  f i n d  t h e r e  was a c c e p t a n c e  



on t h e  p a r t  o f  F l a t h e a d  County when t h e  commiss ione r s  a c c e p t e d  

and made m i n u t e s  r e f l e c t i n g  t h e  a c c e p t a n c e ,  and p l a i n t i f f  was 

o n l y  f u l f i l l i n g  i t s  o b l i g a t i o n  on t h e  c o n t r a c t  by  o r d e r i n g  and 

d e l i v e r i n g  t h e  c r u s h e r .  T h e r e  is no s t a t u t o r y  p r o v i s i o n  f o r  t h e  

p r o c e d u r e  a r g u e d  by t h e  c o u n t y .  

F l a t h e a d  County f u r t h e r  a r g u e s  t h e r e  was no w r i t i n g  which 

s a t i s f i e s  t h e  s t a t u t e  o f  f r a u d s ,  sect  i o n  30-2-201 , MCA. A s  

s t a t e d  a b o v e ,  t h i s  C o u r t  h a s  p r e v i o u s l y  h e l d  a w r i t t e n  b i d  c a n  

r i p e n  i n t o  a c o n t r a c t  i f  a c c e p t e d  by  t h e  o f f e r e e .  C a r r i g e r  v .  

B a l l e n g e r ,  s u p r a .  Here, w e  have  found  t h e  w r i t t e n  b i d  was 

a c c e p t e d  b y  Commissioner  Guay I s  mo t ion  which was seconded  by Com- 

m i s s i o n e r  D e i s t  and r e c o r d e d  i n  t h e  m i n u t e s  of t h e  Sep t ember  1 4  

m e e t i n g .  Thus ,  t h e r e  w a s  a v a l i d  c o n t r a c t ,  n o t  b a r r e d  b y  t h e  

s t a t u t e  o f  f r a u d s .  

The n e x t  i s s u e  is w h e t h e r  t h e  j u r y  w a s  p r o p e r l y  i n s t r u c t e d  on 

t h e  measu re  o f  damages.  F i r s t ,  p l a i n t i f f  a r g u e s  t h e  g i v i n g  of 

c o u r t ' s  i n s t r u c t i o n  N o .  7  was i n  e r r o r .  The i n s t r u c t i o n  s t a t e s :  

" I f  you f i n d  t h a t  t h e  P l a i n t i f f  is e n t i t l e d  to 
damages ,  you may award any of t h e  f o l l o w i n g :  
1) L o s t  n e t  p r o f i t s ;  2 )  I n c i d e n t a l  damages 
s u c h  as e x p e n s e s  i n c u r r e d  i n  t h e  t r a n s p o r -  
t a t i o n  of goods  a£  t e r  t h e  b u y e r ' s  b r e a c h  ." 

The measu re  o f  damages when a  b u y e r  w r o n g f u l l y  re jec ts  or 

r e v o k e s  a c c e p t a n c e  of  goods  is governed  by t h e  Uni form Commercial 

Code. S e c t i o n  30-2-703, MCA, s t a t e s :  "Where t h e  b u y e r  wrong- 

f u l l y  re jec ts  or r e v o k e s  a c c e p t a n c e  of  goods  . . . t h e  a g g r i e v e d  

s e l l e r  may: ( d )  rese l l  and r e c o v e r  damages as h e r e i n a f t e r  pro-  

v i d e d  ( 30-2-706 ) ; ( e  ) r e c o v e r  damages f o r  n o n a c c e p t a n c e  

(30-2-708) . . ." P u r s u a n t  to s e c t i o n  30-2-706, MCA: " t h e  

s e l l e r  may r e c o v e r  t h e  d i f f e r e n c e  be tween  t h e  r e s a l e  p r i c e  and 

t h e  c o n t r a c t  p r i c e  t o g e t h e r  w i t h  any i n c i d e n t a l  damages . . . 
less  e x p e n s e s  s aved  i n  consequence  of  t h e  b u y e r ' s  b r e a c h . "  

P u r s u a n t  to  s e c t i o n  30-2-708, MCA: " t h e  measure  of damages f o r  

n o n a c c e p t a n c e  or r e p u d i a t i o n  by t h e  b u y e r  is t h e  d i f f e r e n c e  b e t -  

ween t h e  m a r k e t  p r i c e  a t  t h e  t i m e  and p l a c e  f o r  t e n d e r  and t h e  

u n p a i d  c o n t r a c t  p r i c e  t o g e t h e r  w i t h  any i n c i d e n t a l  damages . . . 



less e x p e n s e s  s aved  i n  consequence  of t h e  b u y e r ' s  b r e a c h  ." or " I f  

t h e  measu re  o f  damages p r o v i d e d  i n  s u b s e c t i o n  ( 2 )  is  i n a d e q u a t e  

t o  p u t  t h e  sel ler  i n  as good a p o s i t i o n  as p e r f o r m a n c e  would have  

d o n e  t h e n  t h e  measure  of  damages is t h e  p r o f i t  . . . which t h e  

s e l l e r  would have made f rom f u l l  p e r f o r m a n c e  by  t h e  b u y e r  

t o g e t h e r  w i t h  any  i n c i d e n t a l  damages . . ., due a l l o w a n c e  f o r  

costs  r e a s o n a b l y  i n c u r r e d  and due  c r e d i t  f o r  payments  or p r o c e e d s  

o f  resale ." 
W e  f i n d  c o u r t ' s  u n s t r u c t i o n  no.  7  was n o t  a c o r r e c t  s t a t e m e n t  

o f  t h e  l a w  as s t a t e d  by  t h e  U . C . C .  The p o s s i b l e  m e a s u r e s  of 

damages u n d e r  t h e  U.C.C.  are n o t  s t a t e d  i n  p e r m i s s i v e  l a n g u a g e ,  

b u t  r a t h e r ,  are manda to ry  and s p e c i f i c a l l y  s t a t e  t h e  amount of 

r e c o v e r a b l e  damage depend ing  upon t h e  remedy s e l l e r  h a s  p u r s u e d  . 
The Di s t r i c t  C o u r t ' s  u s e  of  t h e  words  "may award any  of  t h e  

f o l l o w i n g "  i n  i n s t r u c t i o n  no.  7  i m p l i e d  to t h e  j u r y  t h a t  t h e y  

were n o t  r e q u i r e d  by  l a w  t o  award s p e c i f i c  damages.  Thus ,  t h e  

g i v i n g  o f  t h e  Dis t r ic t  C o u r t ' s  i n s t r u c t i o n  no.  7  was i n  e r ror  as 

b e i n g  i n  c o n t r a d i c t i o n  of  t h e  U.C .C .  

P l a i n t i f f  a lso claims t h e  g i v i n g  of  t h e  f o l l o w i n g  i n s t r u c t i o n  

was i n  error:  

"A p a r t y  who a l l e g e s  t h a t  it h a s  been  damaged 
b y  t h e  b r e a c h  of c o n t r a c t  by a n o t h e r  p a r t y  is 
bound t o  e x e r c i s e  r e a s o n a b l e  care and d i l i -  
g e n c e  to  a v o i d  loss and to  min imize  i t s  
damage.  A p a r t y  may n o t  r e c o v e r  f o r  losses 
which  c o u l d  have  been  p r e v e n t e d  by  r e a s o n a b l e  
e f f o r t s  on i t s  p a r t  ." 

W e  f i n d  t h e  g i v i n g  o f  t h i s  i n s t r u c t i o n  w a s  i n  error .  I n  t h i s  

case a method o f  m i t i g a t i n g  damages is a d d r e s s e d  b y  s e c t i o n  

30-2-704 ( 2 ) ,  MCA. The s e c t i o n  s t a t e s  : 

"Where t h e  goods  are u n f i n i s h e d  a n  a g g r i e v e d  
s e l l e r  may i n  t h e  e x e r c i s e  of r e a s o n a b l e  com- 
mercial judgment  f o r  t h e  p u r p o s e s  of a v o i d i n g  
loss  and o f  e f f e c t i v e  r e a l i z a t i o n  e i t h e r  
c o m p l e t e  t h e  m a n u f a c t u r e  and w h o l l y  i d e n t i f y  
t h e  goods  to t h e  c o n t r a c t  o r  cease m a n u f a c t u r e  
and  r e s e l l  f o r  s c r a p  or  s a l v a g e  v a l u e  o r  
p r o c e e d  i n  any  r e a s o n a b l e  manner."  

T h i s  s e c t i o n  is b e t t e r  u n d e r s t o o d  by l o o k i n g  to t h e  O f f i c i a l  

Comment t o  s e c t i o n  30-2-704 ( 2 ) ,  MCA: 

"Under  t h i s  C h a p t e r  t h e  s e l l e r  is g i v e n  



e x p r e s s  power t o  c o m p l e t e  m a n u f a c t u r e  or pro-  
c u r e m e n t  of goods  f o r  t h e  c o n t r a c t  u n l e s s  t h e  
e x e r c i s e  of  r e a s o n a b l e  commerc ia l  judgment  as 
t o  t h e  f a c t s  a s  t h e y  a p p e a r  a t  t h e  time he 
l e a r n s  o f  t h e  b r e a c h  makes it c lear  t h a t  such  
a c t i o n  w i l l  r e s u l t  i n  a  material i n c r e a s e  i n  
damages .  The bu rden  is upon t h e  b u y e r  t o  show 
t h e  c o m m e r i c a l l y  u n r e a s o n a b l e  n a t u r e  of t h e  
s e l l e r ' s  a c t i o n  i n  c o m p l e t i n g  m a n u f a c t u r e . "  

Here, Commissioner  Guay e x p r e s s e d  c o n c e r n  a b o u t  t h e  c o n t r a c t  

a t  a n  e a r l y  d a t e ,  b u t ,  t h e  board  o f  c o m m i s s i o n e r s  r e f u s e d  to 

r e p u d i a t e  t h e  c o n t r a c t .  The c o u n t y  h a s  power to c o n t r a c t ,  and 

i t s  c o n t r a c t s  a r e  t h e  c o n t r a c t s  of i t s  board  of  c o u n t y  com- 

m i s s i o n e r s ,  n o t  of  t h e  i n d i v i d u a l  members t h e r e o f .  B e n n e t t  v .  

P e t r o l e u m  County  e t  a l .  ( 1 9 3 0 ) ,  8 7  Mont. 436,  447,  288 P. 1 0 1 8 ,  

1020 .  Commissioner  Guay d i d  n o t  have  t h e  a u t h o r i t y  to i n d i v i -  

d u a l l y  r e v o k e  t h e  c o n t r a c t  and when p l a i n t i f f  a sked  t h a t  t h e  

b o a r d  t a k e  some a c t i o n  it r e f u s e d .  Thus ,  p l a i n t i f f  was a c t i n g  i n  

a c o m m e r c i a l l y  r e a s o n a b l e  manner  to f u l f i l l  i t s  o b l i g a t i o n  u n d e r  

t h e  c o n t r a c t .  I f  p l a i n t i f f  had n o t  d e l i v e r e d  t h e  c r u s h e r  w i t h i n  

f o r t y - f i v e  d a y s ,  it would have b r eached  t h e  c o n t r a c t  and exposed  

i t s e l f  t o  l e g a l  l i a b i l i t y .  Had t h e  board  t a k e n  some a c t i o n  a t  an  

e a r l y  d a t e ,  p l a i n t i f f  c o u l d  have m i t i g a t e d  i t s  damages u n d e r  sec- 

t i o n  30-2-704, MCA. The Dis t r ic t  C o u r t ' s  i n s t r u c t i o n  u n f a i r l y  

p l a c e d  t h e  e n t i r e  bu rden  to  m i t i g a t e  damages upon p l a i n t i f f  

w h e r e a s  t h e  comments to s e c t i o n  30-2-704, MCA, s t a t e :  " t h e  bur-  

d e n  is upon t h e  b u y e r  [ F l a t h e a d  Coun ty ]  to  show t h e  c o m m e r i c a l l y  

u n r e a s o n a b l e  n a t u r e  o f  t h e  se l ler  's  act  i o n  i n  c o m p l e t i n g  

m a n u f a c t u r e . "  Thus ,  t h e  g i v i n g  of  t h e  C o u r t t s  i n s t r u c t i o n  w a s  i n  

e r ror .  

The l a s t  i s s u e  is  w h e t h e r  t h e  j u r y  v e r d i c t  w a s  s u p p o r t e d  b y  

s u b s t a n t i a l  c r e d i b l e  e v i d e n c e .  A s  s t a t e d  above  , t h e  measu re  of 

damages  is governed  b y  s e c t i o n  30-2-706, MCA, and s e c t i o n  

30-2-708, MCA. Under s e c t i o n  30-2-706, MCA, t h e  damages would be 

t h e  c o n t r a c t  p r i c e  ( $ 3 0 5 , 7 2 5 )  p l u s  i n c i d e n t a l  damages less t h e  

resale p r i c e  ($186 ,499 .86  ) and e x p e n s e s  s aved  i n  c o n s e q u e n c e  of 

t h e  b u y e r ' s  b r e a c h .  Under s e c t i o n  30-2-708 ( 2 )  t h e  damages would 

b e  p l a i n t i f f ' s  a n t i c i p a t e d  p r o f i t  ( $ 7 8 , 8 7 9 . 5 6 )  p l u s  i n c i d e n t a l  



damages  less  c r e d i t  f o r  payments  made o r  p r o c e e d s  o f  resale .  

U s i n g  e i t h e r  s e c t i o n  i n  t h i s  i n s t a n c e  t h e  r e c o r d  shows 

p l a i n t i f f ' s  damages were f a r  i n  e x c e s s  of  $10 ,000  and  t h e r e  is 

no  s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  which c a n  s u p p o r t  t h e  j u r y  v e r -  

d i c t .  

W e  a f f i r m  t h e  c a s e  as  to c o u n t y ' s  l i a b i l i t y  and judgment  

is r e v e r s e d  and t h e  case is remanded to t h e  D i s t r i c t  C o u r t  f o r  a 

h e a r i n g  on  damages by f o l l o w i n g  t h e  a p p l i c a b l e  s t a t u t e s .  


