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M r .  Ch i e f  J u s t i c e  F rank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

C l a i m a n t  was awarded t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s ,  

pe rmanen t  t o t a l  d i s a b i l i t y  b e n e f i t s ,  m e d i c a l  e x p e n s e s ,  and a t to r -  

n e y  f e e s  by  a Sep t ember  1 5 ,  1981 ,  judgment  of t h e  Worke r s '  

Compensa t ion  C o u r t .  Employer now a p p e a l s .  

C l a i m a n t ,  D o r i s  Wise, was employed b y  Ruth P e r k i n s ,  d /b /a  

Hideaway,  a  b a r - r e s t a u r a n t  c o m b i n a t i o n  i n  Anaconda.  She began  

work ing  a t  t h e  Hideaway i n  Augus t  1976 ,  as a j a n i t r e s s .  T h i s  

work r e q u i r e d  h e r  to c l e a n  t h e  b u s i n e s s  p r e m i s e s  s e v e n  d a y s  a 

week.  She began a t  6:00 a . m .  and worked t w o  to two and o n e - h a l f  

h o u r s  on week d a y s  and f o u r  to f i v e  h o u r s  on S a t u r d a y  and Sunday .  

Her d u t i e s  i n c l u d e d  mopping,  sweeping  and b u f f i n g  t h e  f l o o r s ,  

c l e a n i n g  t h e  ba th rooms ,  and dumping g a r b a g e .  

I n  Sep t ember  1976 ,  c l a i m a n t  began to b a r t e n d  o n e  e i g h t  hou r  

s h i f t  on Sundays  i n  a d d i t i o n  to h e r  j a n i t o r i a l  work. T h e n ,  i n  

November 1977 ,  s h e  began b a r t e n d i n g  Monday t h r o u g h  S a t u r d a y  and 

worked e i t h e r  s i x  or e i g h t  h o u r  s h i f t s  e ach  n i g h t  i n  a d d i t i o n  to 

c l e a n i n g  e a c h  day .  T h i s  work p a t t e r n  c o n t i n u e d  u n t i l  h e r  

employment  t e r m i n a t e d  on A p r i l  28,  1978 .  

On December 28,  1 9 7 7 ,  e m p l o y e r ' s  b r o t h e r  and ex-husband were 

k i l l e d  i n  a p l a n e  c r a s h .  A 1 1  r e s p o n s i b i l i t y  f o r  t h e  o p e r a t i o n  of 

t h e  Hideaway from t h a t  d a t e  to J a n u a r y  1 2 ,  1978 ,  f e l l  o n  

c l a i m a n t .  T h i s  d r a s t i c a l l y  a l t e r e d  t h e  work c l a i m a n t  w a s  

r e q u i r e d  to  p e r f o r m .  

Dur ing  t h i s  p e r i o d ,  c l a i m a n t  a r r i v e d  a t  t h e  Hideaway a t  6:00 

a . m .  and c l e a n e d ,  s t o c k e d  t h e  coolers, opened t h e  b a r  a t  10 :00 

a . m . ,  and b a r t e n d e d  u n t i l  l a t e  a f t e r n o o n  or e a r l y  e v e n i n g .  She 

would t h e n  be r e l i e v e d  f o r  a few h o u r s  b e f o r e  s h e  r e t u r n e d  to 

t e n d  b a r  u n t i l  c l o s i n g  a t  2:00 a . m .  A l though  c l a i m a n t  w a s  

g e n e r a l l y  p e r m i t t e d  to s i t  on a s t o o l  beh ind  t h e  bar d u r i n g  s l a c k  

times a t  work,  s h e  d i d  n o t  have  t h e  t i m e  to do  so  to any  e x t e n t  

d u r i n g  t h i s  p e r i o d .  N e w  Year's Eve was p a r t i c u l a r l y  busy  and 

c l a i m a n t  was u n a b l e  to  s i t  down a t  a l l .  She s t a y e d  a t  work t h a t  



n i g h t  u n t i l  3 ;00  a . m .  i n  o r d e r  to c l e a n  up p a r t  of t h e  mess, 

r e t u r n e d  a t  6 ~ 0 0  a . m .  to c l e a n  and open  t h e  b a r ,  and worked a 

f u l l  e i g h t  h o u r  s h i f t  t e n d i n g  t h e  b a r .  I t  was t h e  n e x t  d a y ,  

J a n u a r y  2 ,  1 9 7 8 ,  t h a t  s h e  f i r s t  n o t i c e d  a s w e l l i n g  and sore 

s p o t s  i n  h e r  l e g s .  From t h a t  d a t e  f o r w a r d ,  s h e  c o n t i n u e d  to 

n o t i c e  s w e l l i n g  and p a i n  i n  h e r  l e g s  and f e e t  a f t e r  s t a n d i n g  or  

w a l k i n g .  Between J a n u a r y  2 ,  1978 ,  and A p r i l  28,  1 9 7 8 ,  c l a i m a n t  

c o n t i n u e d  to c l e a n  t h e  p r e m i s e s  d a i l y  and to b a r t e n d  s i x  week ly  

s h i f t s  o f  s i x  to e i g h t  h o u r s  e a c h .  

On A p r i l  28 emp loye r  found h e r  a t  work b a r e f o o t .  H e r  l e g s  

were s o  s w o l l e n  t h a t  s h e  c o u l d  n o t  g e t  b o o t s  o r  s h o e s  on them. 

Employer  t o l d  c l a i m a n t  to go home and to have t h e  c o n d i t i o n  

t r e a t e d .  

C l a i m a n t ' s  c o n d i t i o n  was d i a g n o s e d  as  t h r o m b o p h l e b i t i s  of 

b o t h  l e g s .  She f i l e d  a c l a i m  f o r  c o m p e n s a t i o n  w i t h  t h e  D i v i s i o n  

o f  Workers  Compensa t i on .  T h i s  mat ter ,  by  s t i p u l a t i o n  of coun- 

s e l ,  was s u b m i t t e d  to  t h e  Worke r s t  Compensa t ion  C o u r t  on  t h e  

d e p o s i t i o n s  o f  c l a i m a n t ,  e m p l o y e r ,  D r .  J ohn  A. Romito ,  and D r .  

R i c h a r d  B e s t  i n  l i e u  of  t r i a l .  The c o u r t  found t h a t  c l a i m a n t  had 

s u f f e r e d  an  i n j u r y  w i t h i n  t h e  meaning o f  s e c t i o n  39-71-119 ( I ) ,  

MCA, and awarded h e r  t e m p o r a r y  t o t a l  d i s a b i l i t y ,  pe rmanen t  t o t a l  

d i s a b i l i t y ,  m e d i c a l  e x p e n s e s ,  and costs  and a t t o r n e y  f e e s .  

Employer  p r e s e n t s  t h r e e  i s s u e s  on a p p e a l  : 

1. Whether  s u b s t a n t i a l  e v i d e n c e  e s t a b l i s h e s  t h a t  c l a i m a n t ' s  

i n j u r y  a r o s e  i n  t h e  c o u r s e  and s c o p e  o f  h e r  employment;  

2 .  Whether  s u b s t a n t i a l  e v i d e n c e  s u p p o r t s  t h e  W o r k e r ' s  

Compensa t ion  C o u r t  f i n d i n g  t h a t  c l a i m a n t  is p e r m a n e n t l y ,  

t o t a l l y  d i s a b l e d ;  and 

3 .  Whether  c l a i m a n t  s u f f e r e d  a n  " i n j u r y "  w i t h i n  t h e  meaning 

of s e c t i o n  39-71-119(1) ,  MCA. 

T h i s  C o u r t  w i l l  n o t  s u b s t i t u t e  its judgment f o r  t h a t  of t h e  

Workers  Compensa t ion  C o u r t  where  t h e r e  is s u b s t a n t i a l  e v i d e n c e  

t o  s u p p o r t  i ts  f i n d i n g s  of  f a c t ,  See  S t a m a t i s  v. B e c h t e l  Power 

CO.  ( 1 9 7 9 1 ,  - -- Mont . -- -- I .- -- , 6 0 1  P.2d 403,  405,  36 S t .Rep .  



1 8 6 6 ,  1 8 6 9 ,  and cases c i t e d  t h e r e i n .  Where f i n d i n g s  are based  

upon con£ l i c t i n g  e v i d e n c e ,  o u r  f u n c t i o n  is t o  de t e r m i n e  w h e t h e r  

s u b s t a n t i a l  e v i d e n c e  s u c h  a s  w i l l  c o n v i n c e  r e a s o n a b l e  men sup- 

p o r t s  t h e  f i n d i n g s  . Harmon v .  Deaconess  H o s p i t a l  ( 1 9 8 1  ) , -- - - - -. - 

Mont . - . , 623  P.2d 1372 ,  1 3 7 5 ,  38 S t .Rep .  6 5 ,  68 .  

Employer  c h a l l e n g e s  t h e  s u f f i c i e n c y  of  e v i d e n c e  to s u p p o r t  a 

f i n d i n g  t h a t  c l a i m a n t ' s  p h l e b i t i s  a r o s e  i n  t h e  c o u r s e  and s c o p e  

o f  h e r  employment .  She a r g u e s  f i r s t  t h a t  c l a i m a n t  r a r e l y  worked 

a f o r t y - h o u r  week d u r i n g  t h e  term of  h e r  employment.  Second ,  s h e  

a r g u e s  t h a t  w h i l e  p r o l o n g e d  s t a n d i n g  i n  one  s p o t  c a n  c o n t r i b u t e  

t o  t h e  deve lopmen t  of  p h l e b i t i s ,  t h e  w a l k i n g  which c l a i m a n t ' s  

work r e q u i r e d  c o u l d  a c t u a l l y  be h e l p f u l  r a t h e r  t h a n  h a r m f u l .  

F i n a l l y ,  s h e  c o n t e n d s  t h a t  b e c a u s e  c l a i m a n t  would s i t  i n  one  

p o s i t i o n  and sew on h e r  o f f - d u t y  h o u r s ,  t h a t  an  a l t e r n a t i v e  c a u s e  

o f  i n j u r y  o u t s i d e  of  t h e  c o u r s e  and t h e  s c o p e  of employment is 

p r e s e n t e d .  These  a r g u m e n t s  f a i l .  

The r e c o r d  s u p p o r t s  t h e  Workers Compensa t ion  C o u r t  f i n d i n g  

t h a t  c l a i m a n t  worked e x c e s s i v e  h o u r s  d u r i n g  t h e  p e r i o d  from 

December 2 8 ,  1 9 7 7 ,  to J a n u a r y  1 2 ,  1978 .  I t  a l s o  s u p p o r t s  a 

f i n d i n g  t h a t  c l a i m a n t  t h e n  c o n t i n u e d  to work s i x  s h i f t s  of s i x  to 

e i g h t  h o u r s  each  p e r  week i n  a d d i t i o n  to h e r  c l e a n i n g  d u t i e s .  

C l a i m a n t  and emp loye r  b o t h  tes t i £  i e d  to  cla i m a n t l s  i n c r e a s e d  

r e s p o n s i b i l i t i e s  and work load  from A u g u s t  1 9 7 6  u n t i l  h e r  t e r m i -  

n a t i o n  on A p r i l  28 ,  1978 .  

Both  p h y s i c i a n s  t e s t i f i e d  t h a t  a number o f  f a c t o r s  c a n  

c o n t r i b u t e  to  t h e  deve lopmen t  of p h l e b i t i s ,  i n c l u d i n g  p r o l o n g e d  

s t a n d i n g  , t r a u m a ,  h e a r t  f a i l u r e ,  c a n c e r ,  t umors ,  p r e g n a n c y ,  and 

b l o o d  d e f i c i e n c i e s .  

Based upon t h e i r  m e d i c a l  e x a m i n a t i o n s  and c l a i m a n t  I s  

employment h i s  t o r y ,  t h e  d o c t o r s  each  named t h e  s t a n d  i n g  r e q u i r e d  

b y  h e r  work as a  c o n t r i b u t i n g  f a c t o r  c a u s i n g  t h e  p h l e b i t i s .  D r .  

Romito t e s t i f i e d  t h a t  based  upon a r e a s o n a b l e  d e g r e e  of m e d i c a l  

c e r t a i n t y ,  c l a i m a n t  I s  employment d u t i e s  were t h e  c a u s e  of h e r  

p h l e b i t i s .  H e  f u r t h e r  s t a t e d  t h a t  i f  an  i n d i v i d u a l  had a vascu -  



l a r  c o n d i t i o n  o f  p h l e b i t i s ,  " s t a n d i n g  a l o n e ,  c e r t a i n l y  w a l k i n g ,  

b u t  t h e  s t a n d i n g  a l o n e "  would be enough to a g g r a v a t e  and i n  f a c t  

c a u s e  t h e  c o n d i t i o n  f o r  which he t r e a t e d  c l a i m a n t .  D r .  B e s t  a l so  

t e s t i f i e d  t h a t  s t a n d i n g  was a c o n t r i b u t i n g  f a c t o r  i n  t h e  d e v e l o p -  

men t  o f  p h l e b i t i s .  Both p h y s i c i a n s  e l i m i n a t e d  o t h e r  f a c t o r s  as 

p o t e n t i a l  c a u s e s  o f  t h e  p h l e b i t i s ,  on  t h e  b a s i s  of t h e i r  examina- 

t i o n s  and t h e  m e d i c a l  h i s t o r i e s  t a k e n .  

Nor d o e s  t h e  r e c o r d  s u p p o r t  e m p l o y e r ' s  c o n t e n t i o n  t h a t  

c l a i m a n t  ' s  p h l e b i t i s  c o u l d  have  b e e n  c a u s e d  by  s i t t i n g  and 

s e w i n g .  D r .  B e s t ,  e m p l o y e r ' s  p h y s i c i a n ,  r e j e c t e d  s i t t i n g  as  a 

c a u s e  o f  p h l e b i t i s  u n l e s s  o t h e r  c o n t r i b u t i n g  f a c t o r s  were 

p r e s e n t .  D r .  R o m i t o  w a s  a sked  i f  it were p o s s i b l e  t h a t  t h e  p h l e -  

b i t i s  was c a u s e d  b y  s i t t i n g  s t i l l  sewing  f o r  long  p e r i o d s  of  

t i m e .  H e  answered  "no." Even when a sked  to d i s r e g a r d  c l a i m a n t ' s  

employment a c t i v i t i e s  and to c o n s i d e r  t h e  h o u r s  of s i t t i n g  s t i l l  

i n  i s o l a t i o n ,  he s t a t e d  t h a t  it would be v e r y  u n u s u a l  f o r  t h e  

s i t t i n g  t o  c a u s e  s u c h  a  p rob lem.  S u f f i c i e n t  e v i d e n c e  s u p p o r t s  

t h e  Workers  Compensa t ion  C o u r t ' s  f i n d i n g  t h a t  c l a i m a n t ' s  i n j u r y  

was work r e l a t e d .  

Employer  n e x t  c h a l l e n g e s  t h e  s u f f i c i e n c y  of  e v i d e n c e  to sup- 

p o r t  t h e  c o n c l u s i o n  t h a t  c l a i m a n t  is p e r m a n e n t l y  t o t a l l y  

d i s a b l e d .  T h i s  a rgument  is w i t h o u t  mer i t .  Employer f o u n d s  h e r  

a rgumen t  upon t h e  d o c t o r s '  t e s t i m o n y  t h a t  c l a i m a n t  " m i g h t "  be 

a b l e  to  p e r f o r m  work t h a t  i n v o l v e d  some w a l k i n g .  Employer  

i g n o r e s  t h e  e x t e n s i v e  e v i d e n c e  p r e s e n t e d  t h a t  d e m o n s t r a t e s  

c l a i m a n t ' s  c o n t i n u i n g  d i s a b i l i t y .  

D r .  R o m i t o  t e s t i f i e d  t h a t  a f t e r  close o b s e r v a t i o n  and t rea t -  

men t  o f  t h e  c o n d i t i o n  f o r  f i v e  months  w i t h o u t  s i g n i f i c a n t  i m -  

p r o v e m e n t ,  he a n t i c i p a t e d  t h a t  c l a i m a n t  would c o n t i n u e  to s u f f e r  

f rom p h l e b i t i s  f o r  t h e  r e m a i n d e r  of  h e r  l i f e .  While  D r .  R o m i t o  

an swered  t h a t  c l a i m a n t  m i g h t  be a b l e  to work i n  a p o s i t i o n  i n  

which  s h e  wa lked ,  r a t h e r  t h a n  s t o o d ,  t h e  answer s  r e f l e c t e d  a 

" t r y  a j o b  and see i f  you c a n  h a n d l e  i t "  a t t i t u d e .  H e  f i r s t  

s t i p u l a t e d  t h a t  s h e  s h o u l d  wear good custom-made s u p p o r t  h o s e ,  



t h a t  s h e  work v e r y  l i m i t e d  h o u r s ,  and t h a t  s h e  n o t  work as a 

waitress or b a r t e n d e r .  When a sked  d i r e c t l y  w h e t h e r  he  would 

s u g g e s t  o r  recommend t h a t  c l a i m a n t  work as a b a r t e n d e r ,  D r .  

Romito a n s w e r e d ,  " a b s o l u t e l y  n o t , "  and e x t e n d e d  t h a t  answer  to 

" a n y  o c c u p a t i o n  which would r e q u i r e  s t a n d i n g  or w a l k i n g . "  D r .  

B e s t  l i m i t e d  h i s  a p p r o v a l  o f  work,  s u c h  as sa les  c l e r k  work,  to a 

s i t u a t i o n  where  c l a i m a n t  would be w a l k i n g  a round .  H e  s t a t e d :  

" [ I ] £  s h e  h a s  t o  s t a n d  a round  and t a l k  to p e o p l e  and n o t  move, 

s h e  s h o u l d  a v o i d  t h a t . "  

C l a i m a n t  t e s t i f i e d  t h a t  s h e  c a n n o t  be on h e r  f e e t  f o r  any  

e x t e n d e d  p e r i o d  o f  t i m e  and t h a t  s h e  mus t  e l e v a t e  h e r  l e g s  or l i e  

down p e r i o d i c a l l y  d u r i n g  t h e  d a y  to p r e v e n t  t h e  p h l e b i t i c  

s w e l l i n g  and p a i n .  S i n c e  t e r m i n a t i o n  of h e r  employment ,  s h e  h a s  

had  s e v e r a l  e p i s o d e s  of  p h l e b i t i s  a f t e r  s i t t i n g  and sewing  and 

s u b s e q u e n t l y  mus t  now r e f r a i n  f rom s i t t i n g  f o r  any  e x t e n d e d  

p e r i o d  o f  time. On a t  l e a s t  t h r e e  o c c a s i o n s  s h e  h a s  had b l o o d  

c lo t s  d e v e l o p  i n  h e r  l e g s .  When a c l o t  d i s l o d g e d  and t r a v e l e d  to 

h e r  l u n g s  d u r i n g  one  of  t h e s e  e p i s o d e s ,  c l a i m a n t  was h o s p i t a l i z e d  

f o r  s e v e r e  c h e s t  p a i n .  T h i s  a t t a c k  stemmed from t h e  a c t i v i t y  s h e  

engaged  i n  d u r i n g  a move f rom one  house  t o  a n o t h e r .  A second 

f l a r e - u p  a f  t e r  t h e  move r e s u l t e d  i n  o r d e r e d  bed r e s t .  Both  phy- 

s i c i a n s  t e s t i f i e d  t h a t  t h e  p a i n  s u f f e r e d  by a p a t i e n t  w i t h  s u c h  a 

m e d i c a l  c o n d i t i o n  v a r i e s  c o n s i d e r a b l y  from i n d i v i d u a l  t o  i n d i v i -  

d u a l .  

Permanent  t o t a l  d i s a b i l i t y  is d e f i n e d  i n  s e c t i o n  

39-71-116 ( 1 3 ) ,  MCA, as f o l l o w s :  

" ' P e rmanen t  t o t a l  d i s a b i l i t y '  means a con- 
d i t i o n  r e s u l t i n g  f rom i n j u r y  as d e f i n e d  i n  
t h i s  c h a p t e r  t h a t  r e s u l t s  i n  t h e  l o s s  of 
a c t u a l  e a r n i n g s  or  e a r n i n g  c a p a b i l i t y  t h a t  
e x i s t s  a f t e r  t h e  i n j u r e d  w o r k e r  is a s  f a r  
r e s t o r e d  as  t h e  pe rmanen t  c h a r a c t e r  of t h e  
i n i u r i e s  w i l l  permit  and which r e s u l t s  i n  t h e  
wo;ker h a v i n g  no r e a s o n a b l e  p r o s p e c t  o f  f i n d -  
i ng r e g  u  1 a r -. ei@ lo-- - a n i k x d  - i  n t L e  
normal  l a b o r  m a r k e t  . ~ i s a b i l i t v  shall be- su? 

-- - - - -- - - -- 
p o r t e d  b y  a p reponde rance -  o f  m e d i c a l  
e v i d e n c e . "  (Emphas i s  added .  ) 

I n  i n t e r p r e t i n g  t h i s  s e c t i o n ,  t h i s  C o u r t  h a s  s t a t e d :  

"We h o l d  t h a t  t h i s  e v i d e n c e  is s u f f i c i e n t  t o  
s u p p o r t  t h e  f i n d i n g  o f  t h e  Workers '  



Compensa t ion  C o u r t  t h a t  c l a i m a n t  is p e r -  
m a n e n t l y  and t o t a l l y  d i s a b l e d  d e s p i t e  t h e  f a c t  
t h a t  he  can  and h a s  done v a r i o u s  odd j o b s .  A s  
w e  have  s a i d  b e f o r e :  

" I .  . . a  man w i t h  a s t i f f e n e d  arm or damaged 
b a c k  or b a d l y  weakened e y e  w i l l  p r e s u m a b l y  
have  a h a r d e r  t i m e  d o i n g  h i s  work w e l l  and 
m e e t i n g  t h e  c o m p e t i t i o n  of young and h e a l t h y  
men. When a man s t a n d s  b e f o r e  t h e  Workers '  
Compensa t ion  C o u r t  w i t h  p roven  pe rmanen t  phy- 
s i c a l  i n j u r i e s ,  f o r  which t h e  e x c l u s i v e  remedy 
c l a u s e  h a s  a b o l i s h e d  a l l  p o s s i b i l i t y  of  
common-law damages ,  it is n o t  j u s t i f i a b l e  to 
t e l l  him he h a s  undergone  no impa i rmen t  of  
e a r n i n g  c a p a c i t y ,  s o l e l y  on t h e  s t r e n g t h  of 
c u r r e n t  p a y  c h e c k s . '  Fermo v .  S u p e r l i n e  
P r o d u c t s  ( 1 9 7 8 )  Mont. 574 P.2d 251 ,  253,  3 5  
S t .  Rep. 22.  

"Because  c l a i m a n t  c a n  pe r fo rm a few odd j o b s  
f o r  s h o r t  p e r i o d s  o f  t i m e  d o e s  n o t  p r e c l u d e  a  
f i n d i n g  t h a t  c l a i m a n t  is t o t a l l y  and p e r -  
m a n e n t l y  d i s a b l e d .  T h i s  is e s p e c i a l l y  t r u e  
w h e r e ,  as h e r e ,  t h e  e v i d e n c e  shows t h a t  t h e  
c l a i m a n t  mus t  work w i t h  a s u b s t a n t i a l  d e g r e e  
o f  p a i n . "  J e n s e n  v.  Zook B r o s .  C o n s t r u c t i o n  
CO.  ( 1 9 7 8 ) r  178  Mont. 59 ,  62-63, 582 P.2d 
1 1 9 1 ,  1193 .  

Here, c l a i m a n t  h a s  been  i n s t r u c t e d  to n o t  work as a b a r t e n d e r  

o r  i n  any  o c c u p a t i o n  t h a t  would r e q u i r e  s t a n d i n g  o r  w a l k i n g .  She 

c a n n o t  s i t  f o r  any  l e n g t h  of  t i m e  w i t h o u t  d e v e l o p i n g  s w e l l i n g  or  

p a i n  i n  h e r  l e g s .  She mus t  e l e v a t e  h e r  f e e t  s e v e r a l  times a day  

t o  p r e v e n t  a  f l a r e - u p  o f  h e r  symptoms. Employe r ' s  p h y s i c i a n  h a s  

a d v i s e d  a g a i n s t  any  o c c u p a t i o n  t h a t  would r e q u i r e  s t a n d i n g  o r  

s i t t i n g  f o r  any  l e n g t h  of  t i m e .  H e  recommended sales c l e r k  work 

o n l y  i f  c l a i m a n t  c o u l d  move a round  -- n o t  i f  she  h a s  t o  " s t a n d  

a r o u n d  and t a l k  to p e o p l e  . " 
C l a i m a n t  was t h i r t y - s e v e n  y e a r s  o f  a g e  on t h e  d a t e  of h e r  

t e r m i n a t i o n .  She m a r r i e d  t w o  months  a f  ter  f i n i s h i n g  h i g h  s c h o o l  

and  had f i v e  c h i l d r e n .  The o n l y  employment e x p e r i e n c e  c l a i m a n t  

had  p r i o r  to h e r  employment a t  t h e  Hideaway was n i n e  months  of 

work a s  a c l e r k  a t  a  Ci rc le  K s t o r e  i n  1973 ,  and a p p r o x i m a t e l y  a 

y e a r  and a  h a l f  of  work a s  a c a s h i e r  and h o t e l  c l e r k  f rom f a l l  

1974  t o  s p r i n g  1976.  She was e a r n i n g  $2 .25  p e r  hou r  f o r  c l e a n i n g  

and  $4 .25  p e r  hou r  f o r  b a r t e n d i n g  a t  t h e  d a t e  of h e r  t e r m i n a t i o n .  

C l a i m a n t  h a s  no r e a s o n a b l e  p r o s p e c t  of  employment.  H e r  capa-  

b i l i t i e s  have  been  s e v e r e l y  r e s t r i c t e d  . S u b s t a n t i a l  e v i d e n c e  



s u p p o r t s  t h e  h o l d i n g  o f  t h e  Workers '  Compensa t ion  C o u r t .  

E m p l o y e r ' s  f i n a l  a rgumen t  is t h a t  c l a i m a n t ' s  p h l e b i t i s  is n o t  

a n  i n j u r y  w i t h i n  t h e  meaning o f  s e c t i o n  39 -71 -119 (1 ) ,  MCA. She 

a r g u e s  t h a t  t h e r e  is no e v i d e n c e  of a t a n g i b l e ,  p e r c e p t i b l e  hap- 

p e n i n g  o f  a t r a u m a t i c  n a t u r e  and t h a t  c l a i m a n t ' s  p h l e b i t i s  would 

t h e r e f o r e  be a n  o c c u p a t i o n a l  d i s e a s e  i f  it a r o s e  i n  t h e  c o u r s e  

and s c o p e  o f  h e r  employment.  W e  reject t h i s  a rgumen t .  

S e c t i o n  39-71-119, MCA, d e f i n e s  i n j u r y  as: 

" ( 1 )  A t a n g i b l e  happen ing  o f  a t r a u m a t i c  
n a t u r e  f rom a n  unexpec t ed  c a u s e  or u n u s u a l  
s t r a i n  r e s u l t i n g  i n  e i t h e r  e x t e r n a l  or  i n t e r -  
n a l  p h y s i c a l  harm and such  p h y s i c a l  c o n d i t i o n  
as  a r e s u l t  t h e r e f r o m  and e x c l u d i n g  d i s e a s e  n o t  
t r a c e a b l e  to  i n j u r y ,  e x c e p t  as p r o v i d e d  i n  
s u b s e c t i o n  ( 2 )  o f  t h i s  s e c t i o n . "  

Two e l e m e n t s  mus t  be d e m o n s t r a t e d :  (1) a t a n g i b l e  happen ing  

o f  a t a n g i b l e  n a t u r e ;  a n d ,  ( 2 )  t h a t  t h i s  is t h e  c a u s e  of p h y s i c a l  

harm.  Moen v.  Decker  Coa l  Co. ( 1 9 7 9 ) ,  - Mont. --- - , 604  P.2d 

7 6 5 ,  767 ,  36 S t . R e p .  2220, 2222. Employer  c o n t e n d s  t h a t  

c l a i m a n t ' s  p h l e b i t i s  g r a d u a l l y  d e v e l o p e d  and p r o g r e s s e d  o v e r  f o u r  

mon ths .  T h a t  is n o t  t h e  case. 

The Worke r s '  Compensa t ion  C o u r t  c o n c l u d e d  t h a t  " t h e  week 

b e g i n n i n g  on December 28 1977 ,  w a s  a t a n g i b l e  happen ing  of a 

t r a u m a t i c  n a t u r e  from an  u n u s u a l  s t r a i n . "  The c o u r t  based  t h i s  

c o n c l u s i o n  upon t e s t i m o n y  e s t a b l i s h i n g  t h e  e x c e s s i v e  h o u r s  

c l a i m a n t  worked d u r i n g  t h a t  p e r i o d  and it r e l i e d  upon o u r  h o l d i n g  

i n  Hoehne v .  G r a n i t e  Lumber C o .  ( 1 9 8 0 ) ,  -- Mont . - , 615  P.2d 

863 ,  865 ,  37 S t . R e p .  1 3 0 7 ,  1309-1310. I n  --- Hoehne,  w e  r e c o g n i z e d  

t h a t  a t a n g i b l e  happen ing  need n o t  be a s i n g l e  i s o l a t e d  i n c i d e n t ,  

b u t  may v e r y  w e l l  be a c h a i n  of i n c i d e n t s  l e a d i n g  t o  i n j u r y .  

T h e r e  t h e  c l a i m a n t  s u f f e r e d  from a b i l a t e r a l  carpel t u n n e l  

syndrome b r o u g h t  on by a c h a i n  of i n c i d e n t s  as c l a i m a n t  s t a c k e d  

t w o  by f o u r s  a t  a lumber  y a r d  e v e r y  day .  W e  found t h a t  t h e  unu- 

s u a l  s t r a i n i n g  r e s u l t i n g  i n  t h i s  unexpec t ed  i n j u r y  w a s  c aused  by 

a t a n g i b l e  h a p p e n i n g .  S e e  a l so ,  Love v .  R a l p h ' s  Food S t o r e  

( 1 9 7 3 )  1 6 3  Mont. 234 ,  241-242, 516 P.2d 598 ,  602-603; Robins  v  

Ogle  ( 1 9 7 1 ) ,  157  Mont. 328 ,  333 ,  485  P.2d 692 ,  694-695; J o n e s  v .  



B a i r ' s  C a f e s  ( 1 9 6 8 ) ,  1 5 2  Mont. 1 3 ,  1 9 ,  445 P.2d 923 ,  926 .  

C l a i m a n t ' s  e x c e s s i v e  work s c h e d u l e  d u r i n g  t h e  week b e g i n n i n g  

December 28, 1977 ,  is s i m i l a r l y  a t a n g i b l e  happen ing  t h a t  

r e s u l t e d  i n  a n  u n u s u a l  s t r a i n .  S u b s t a n t i a l  e v i d e n c e  s u p p o r t s  

t h e  c o n c l u s i o n  t h a t  c l a i m a n t ' s  p h l e b i t i s  d e v e l o p e d  d u r i n g  t h a t  

p e r i o d  r a t h e r  t h a n  o v e r  f o u r  months .  She t e s t i f i e d  t h a t  s h e  

f i r s t  n o t i c e d  t h e  p a i n  and s w e l l i n g  on J a n u a r y  2 ,  1978 .  D r .  

Romito t e s t i f i e d  t h a t  p h l e b i t i s  a f  f e c t i n g  t h e  s u p e r f  i c i a l  v e i n s  

s y s t e m  c a n  r e s u l t  i n  a na r rowing  of  t h e  s y s t e m  t h a t  would c a u s e  

symptoms and l e a d  i t s e l f  toward c lo t s  w i t h i n  a matter of d a y s .  

F i n a l l y ,  c l a i m a n t  ' s u n r e b u t t e d  t e s t i m o n y  e s t a b l i s h e d  t h a t  s h e  

had  no  p r i o r  h i s t o r y  o f  p h l e b i t i s  and D r s .  Romito and B e s t  

t e s t i f i e d  t h a t  p h l e b i t i s  is n o t  a n  e x p e c t e d  r e s u l t  of  work as a 

b a r t e n d e r .  

I n  o r d e r  t o  e s t a b l i s h  t h a t  c l a i m a n t ' s  p h l e b i t i s  is an occupa-  

t i o n a l  d i s e a s e  r a t h e r  t h a n  an  i n j u r y  , employe r  mus t  d e m o n s t r a t e  

t h e  d i s t i n c t i o n  be tween  i n j u r y  and o c c u p a t i o n a l  d i s e a s e  . The t w o  

c r u c i a l  p o i n t s  o f  d i s t i n c t i o n  a r e  t i m e  d e f i n i t e n e s s  and unex- 

p e c t e d n e s s .  L a r s o n ' s  Workmen's Compensa t ion  Law,  S e c t i o n  4 1 . 3 1  

p .  7-357-359. Employer h a s  f a i l e d  to d e m o n s t r a t e  t h a t  t h e  p h l e -  

b i t i s  d e v e l o p e d  o v e r  t i m e  or t h a t  it was e x p e c t e d .  The r e c o r d  

s u p p o r t s  t h e  c o n c l u s i o n  of  t h e  Workers '  Compensa t ion  C o u r t  t h a t  

c l a i m a n t  was i n j u r e d  w i t h i n  t h e  meaning of  s e c t i o n  39-71-119 ( I ) ,  

MCA. 

Af f  i rmed . 

4 , d 6 ( t C a / , d & ,  C h i e f  J-ustice 
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