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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  case comes f rom t h e  F e d e r a l  D i s t r i c t  C o u r t  by way of  

c e r t i f i c a t i o n  p u r s u a n t  to  Ru le  1 o f  t h e  r u l e s  of  t h i s  C o u r t .  A t  

i s s u e  is an  i n s u r a n c e  company 's  o b l i g a t i o n  to de fend  or p r o v i d e  

c o v e r a g e  f o r  p a r e n t s  who are b e i n g  sued  b y  t h e i r  d a u g h t e r .  

J u d g e  R u s s e l l  S m i t h  h a s  c e r t i f i e d  t h e  f o l l o w i n g  t w o  i s s u e s :  

1. " I s  t h e  ' h o u s e h o l d  e x c l u s i o n '  i n  a p o l i c y  [ o f  a u t o  

i n s u r a n c e ]  , n o t  c e r t i f i e d  u n d e r  t h e  Motor V e h i c l e  S a f e t y  

R e s p o n s i b i l i t y  A c t ,  v a l i d ? "  

2 .  " I s  a p a r e n t  immune from a c t i o n  i n  t o r t  b r o u g h t  a g a i n s t  

h im by  h i s  c h i l d r e n  unde r  t h e  age  of  e m a n c i p a t i o n ? "  

On November 1 4 ,  1 9 8 0 ,  Mary Kay Ha ines  was i n j u r e d  i n  a n  a u t o  

a c c i d e n t .  She was a p a s s e n g e r  i n  a car i n  which h e r  m o t h e r  w a s  

d r i v i n g .  A s  a r e s u l t  o f  h e r  i n j u r i e s ,  Mary Kay is now a 

q u a d r i p l e g i c .  The car was owned by  Mary K a y ' s  f a t h e r ,  Reverend 

Byron H a i n e s  , and was i n s u r e d  by T r a n s a m e r i c a  I n s u r a n c e  Company. 

The i n s u r a n c e  p o l i c y  c o n t a i n e d  a " h o u s e h o l d  e x c l u s i o n  c l a u s e "  

which  e x c l u d e s  c o v e r a g e  f o r  " b o d i l y  i n j u r y  to any p e r s o n  who is 

r e l a t e d  by  b l o o d ,  m a r r i a g e ,  o r  a d o p t i o n  to [ t h e  i n s u r e d ] ,  i f  t h a t  

p e r s o n  r e s i d e s  i n  [ t h e  i n s u r e d ' s ]  h o u s e h o l d  a t  t h e  t i m e  of  l o s s . "  

M r .  R o y l e ,  as c o n s e r v a t o r  f o r  Mary Kay, f i l e d  a n  a c t i o n  

a g a i n s t  t h e  H a i n e s  i n  S t a t e  C o u r t  i n  Lake County to r e c o v e r  dama- 

g e s .  The H a i n e s  demanded t h a t  T r a n s a m e r i c a  assume t h e i r  d e f e n s e  

and p r o v i d e  c o v e r a g e .  T r a n s a m e r i c a  r e f u s e d  and f i l e d  a n  a c t i o n  

i n  F e d e r a l  D i s t r i c t  C o u r t  c l a i m i n g  it had no o b l i g a t i o n  u n d e r  t h e  

i n s u r a n c e  c o n t r a c t .  The p a r e n t s  t h e n  s o u g h t  a d e c l a r a t o r y  

judgment  i n  s t a t e  c o u r t  a s k i n g  t h a t  t h e  " h o u s e h o l d  e x c l u s i o n  

c l a u s e "  be d e c l a r e d  i n v a l i d .  T h a t  a c t i o n  w a s  removed to F e d e r a l  

C o u r t  and c o n s o l i d a t e d  w i t h  t h e  T r a n s a m e r i c a  a c t i o n .  On May 6 ,  

1 9 8 2 ,  J u d g e  R u s s e l l  S m i t h  c e r t i f i e d  t h e  two i s s u e s  to t h i s  C o u r t .  

I n  p l a i n t i f f  I s  v i ew t h e  f i r s t  i s s u e  b o i l s  down to w h e t h e r  or 

n o t  s e c t i o n  61-6-301(1)  MCA, p r o h i b i t s  a f a m i l y  e x c l u s i o n  c l a u s e  

i n  an  a u t o m o b i l e  i n s u r a n c e  p o l i c y .  I n  p e r t i n e n t  p a r t ,  t h e  above 



c i t e d  s e c t i o n  r e a d s :  " E v e r y  owner of  a mo to r  v e h i c l e  . . . s h a l l  

c o n t i n u o u s l y  p r o v i d e  i n s u r a n c e  - a g a i n s t  - - . - - -- loss  - - - r e s u l t i n g  - -- - - - f rom -- - l i a b i -  . . .- - .- 

l i t y  - - imposed - -. -- . b y  - . l a w  - f o r  b o d i l y  i n j u r y  or d e a t h  or damage to pro-  

s u f f e r e d  b y  a n y  p e r s o n  . . ." p e r t y  -- - (Emphas i s  added .  ) 

P l a i n t i f f  a r g u e s  s i m p l y  t h a t  t h e  s t a t u t e  d o e s  n o t  v o i d  t h e  

f a m i l y  e x c l u s i o n  c l a u s e  b e c a u s e  t h e  s t a t u t e  o n l y  r e q u i r e s  

c o v e r a g e  f o r  " l i a b i l i t y  imposed b y  law."  I n  o t h e r  words ,  i f  

Montana r e c o g n i z e s  p a r e n t a l  immunity from s u i t  by t h e i r  c h i l d r e n  

t h e n  Mr. and Mrs. Ha ines  c a n n o t  be l i a b l e ;  and s i n c e  t h e r e  would 

n o t  be " l i a b i l i t y  imposed by  law" t h e  f a m i l y  e x c l u s i o n  c l a u s e  

would be v a l i d .  A l though  n o t  s t a t e d  by  p l a i n t i f f ,  i t  f o l l o w s  

f rom t h e i r  v i ew  t h a t  t h e  f i r s t  q u e s t i o n  to be d e c i d e d  by  t h i s  

C o u r t  is t h e  p a r e n t - c h i l d  immunity q u e s t i o n .  W e  a g r e e .  Our 

d e c i s i o n  on i s s u e  number t w o  w i l l  c o n t r o l  o u r  d e c i s i o n  on i s s u e  

number o n e .  I n  o t h e r  words ,  i f  w e  r e c o g n i z e  p a r e n t a l  immuni ty ,  

t h e n  t h e  e x c l u s i o n  c l a u s e  is v a l i d ;  and v i c e  v e r s a ,  i f  p a r e n t -  

c h i l d  immunity d o e s  n o t  e x i s t ,  t h e n  t h e  e x c l u s i o n  c l a u s e  mus t  be 

i n v a l i d  by v i r t u e  o f  s e c t i o n  61 -6 -301 (1 ) ,  MCA. A s  is d i s c u s s e d  

l a t e r ,  w e  f i n d  t h a t  a c h i l d  may m a i n t a i n  a n  a c t i o n  a g a i n s t  h i s  

p a r e n t  f o r  n e g l i g e n c e  a r i s i n g  o u t  o f  t h e  o p e r a t i o n  of a  mo to r  

v e h i c l e .  Thus ,  t h e  e x c l u s i o n  c l a u s e  is i n v a l i d .  B e f o r e  r e a c h i n g  

t h e  immunity q u e s t i o n ,  w e  mus t  d i s p e l  con£ u s i o n  c o n c e r n i n g  i s s u e  

number o n e .  

P r i o r  t o  1979 ,  Montana l a w  r e q u i r e d  o n l y  c e r t a i n  p e r s o n s  to 

d e m o n s t r a t e  and m a i n t a i n  f i n a n c i a l  s e c u r i t y .  T h a t  l a w ,  which is 

s t i l l  on  t h e  books ,  is c a l l e d  t h e  Motor V e h i c l e  S a f e t y  

R e s p o n s i b i l i t y  A c t .  ( S e c t i o n s  61-6-101, e t  seq. ) O n l y  t h o s e  who 

had  t h e i r  d r i v e r ' s  l i c e n s e  revoked  due  to a c o n v i c t i o n  o r  f o r -  

f e i t u r e  o f  b a i l  o f  c e r t a i n  motor  v e h i c l e  laws were r e q u i r e d  to 

d e m o n s t r a t e  f i n a n c i a l  s e c u r i t y ,  i . e . ,  o b t a i n  a l i a b i l i t y  

i n s u r a n c e  p o l i c y .  S e e  s e c t i o n s  61-6-131(1)  and 61 -6 -132 (1 )  ( a ) ,  

MCA. Thus ,  o n l y  "bad d r i v e r s "  were r e q u i r e d  to c a r r y  l i a b i l i t y  

i n s u r a n c e ,  and l i a b i l i t y  of  t h e  i n s u r e r  u n d e r  t h o s e  p o l i c i e s  was 

" a b s o l u t e  ." S e c t i o n  61-6-103(6)  ( a )  , MCA. I n  o t h e r  words ,  such  a 



p o l i c y  c o u l d  n o t  c o n t a i n  e x c l u s i o n s .  The i n s u r a n c e  company would 

t h e n  c e r t i f y  t h a t  it had i n s u r e d  t h e  "bad d r i v e r , "  s e c t i o n  

61-6-133, MCA. O n l y  t h e n  c o u l d  t h e  bad d r i v e r  r e g a i n  d r i v i n g  

p r i v i l e g e s .  

T h i s  C o u r t ,  i n  i n t e r p r e t i n g  t h e  S a f e t y  R e s p o n s i b i l i t y  A c t  

h e l d  t h a t  o r d i n a r y  p o l i c i e s ,  or  t h o s e  p o l i c i e s  n o t  r e q u i r e d  u n d e r  

t h e  A c t ,  c o u l d  c o n t a i n  e x c l u s i o n s .  B o l d t  v .  S t a t e  Farm Mutua l  

( 1 9 6 8 )  1 5 1  Mont. 337 ,  443  P.2d 33; N o r t h e r n  A s s u r a n c e  Company v .  

T r u c k  I n s u r a n c e  Exchange ( 1 9 6 8 ) ,  1 5 1  Mont. 1 3 2 ,  439 P.2d 760.  

S p e c i f i c a l l y ,  o r d i n a r y  p o l i c i e s  c o u l d  c o n t a i n  a  f a m i l y  e x c l u s i o n  

c l a u s e ,  Mid C e n t u r y  I n s u r a n c e  Co. v .  American C a s u a l t y  Company 

( 1 9 6 8 ) ,  1 5 2  Mont. 3 2 8 ,  449 P.2d 679.  

I n  summary, p o l i c i e s  to be c e r t i f i e d  u n d e r  t h e  A c t  c o u l d  n o t  

c o n t a i n  e x c l u s i o n s  ; w h e r e a s ,  p o l i c i e s  n o t  t o  be c e r t i f i e d  u n d e r  

t h e  A c t  ( p o l i c i e s  o f  good d r i v e r s )  c o u l d  c o n t a i n  e x c l u s i o n s .  

However, i n  1979  t h e  l e g i s l a t u r e  mandated l i a b i l i t y  

i n s u r a n c e .  Eve ry  v e h i c l e  owner is now r e q u i r e d  t o  c e r t i f y  to t h e  

c o u n t y  t r e a s u r e r  t h a t  he  p o s s e s s e s  a n  a u t o m o b i l e  l i a b i l i t y  

i n s u r a n c e  p o l i c y .  I t  a p p e a r s  f rom t h e  b r i e f s  t h a t  " i n  t h e  

i n s t a n t  case, t h e  s u b j e c t  i n s u r a n c e  P o l i c y  was I c e r t i f  i e d  ' b y  t h e  

owner  o f  t h e  v e h i c l e  [ t h e  H a i n e s ]  a s  p roo f  of  hav ing  compl i ed  

w i t h  t h e  l a w  r e q u i r i n g  i n s u r a n c e  f o r  b o d i l y  i n j u r y  s u f f e r e d  by  

a n y  p e r s o n .  ' " Thus ,  t h e  p o l i c y  was c e r t i f i e d  u n d e r  t h e  l a w  

r e q u i r i n g  manda to ry  l i a b i l i t y  i n s u r a n c e  b u t  was n o t  c e r t i f i e d  

u n d e r  t h e  Motor V e h i c l e  S a f e t y  R e s p o n s i b i l i t y  A c t .  Had t h e  

p o l i c y  been  c e r t i f i e d  u n d e r  t h e  S a f e t y  R e s p o n s i b i l i t y  A c t ,  B o l d t  

and N o r t h e r n  A s s u r a n c e  would c o n t r o l  and t h e  r e s u l t  would be t h a t  

t h e  e x c l u s i o n  is i n v a l i d .  

When J u d g e  Smi th  f ramed t h e  i s s u e ,  he w a s  o n l y  s a y i n g  t h a t  

t h i s  case d o e s  n o t  i n v o l v e  a c e r t i f i c a t i o n  unde r  P a r t  1 of T i t l e  

61 ,  C h a p t e r  6 ,  MCA; t h e  S a f e t y  R e s p o n s i b i l i t y  A c t .  I n s t e a d ,  

t h i s  case ar ises  u n d e r  P a r t  3  o f  t h e  same t i t l e  and c h a p t e r ,  t h e  

law r e q u i r i n g  manda to ry  l i a b i l i t y  p r o t e c t i o n .  The t w o  p a r t s  are 

i n d e p e n d e n t .  



S e c t i o n  61-6-136 , MCA, p r e c l u d e s  any r e l a t i o n s h i p  be tween  t h e  

t w o  p a r t s .  T h a t  s e c t i o n  s t a t e s  i n  p a r t :  " [ t l h i s  p a r t  s h a l l  n o t  

b e  h e l d  t o  a p p l y  t o  or a f f e c t  p o l i c i e s  of a u t o m o b i l e  i n s u r a n c e  

a g a i n s t  l i a b i l i t y  which may now o r  h e r e a f t e r  be r e q u i r e d  by  any  

o t h e r  l a w  o f  t h i s  s t a t e  . . ." O t h e r  a u t h o r i t y  e x i s t s  to show 

t h a t  p a r t  1 and p a r t  3 are i n d e p e n d e n t .  S e e  S t a t e  Farm v.  Queen  

( 1 9 8 1 )  1 F.Supp. , 38 S t . R e p .  608.  S e e  7 Arn.Jur.2d 

Automobi le  I n s u r a n c e ,  S e c t  i o n  20 (1980  ) . 
I n  c o n c l u s i o n ,  p a r t  1 o f  t i t l e  6 1  c h a p t e r  6  and t h e  cases of 

B o l d t  and N o r t h e r n  A s s u r a n c e  are n o t  c o n t r o l l i n g  to t h e  f i r s t  -- - 

i s s u e .  More s p e c i f i c a l l y ,  t h e  s t a t u t o r y  res t r ic t  i o n s  o n  

i n s u r a n c e  p o l i c i e s  c o n t a i n e d  i n  s e c t i o n  61-6-103 d o  n o t  a p p l y  t o  

p o l i c i e s  p u r c h a s e d  to  f u l f i l l  t h e  r e q u i r e m e n t s  of P a r t  3 ,  Man- 

d a t o r y  L i a b i l i t y  P r o t e c t i o n .  

The e f f e c t  o f  t h e  l a n g a u g e  o f  t h e  Manda tory  I n s u r a n c e  Law 

r e q u i r e s  t h e  l i a b i l i t y  p o l i c y  to p r o t e c t  a g a i n s t  b o d i l y  i n j u r y  

and p r o p e r t y  damage to  "any  p e r s o n . "  I n  so p r o v i d i n g ,  t h e  

l e g i s l a t u r e  h a s  e x p r e s s l y  o u t l a w e d  t h e  " h o u s e h o l d  e x c l u s i o n  ." 
I n  c o n s i d e r i n g  t h e  p r i n c i p l e  i s s u e  p r e s e n t e d ;  w h e t h e r  or n o t  

a c h i l d  c a n  s u e  h e r  p a r e n t ,  w e  have r ev i ewed  t h e  v a s t  amount of 

w r i t i n g s  done  on t h e  s u b j e c t  by c o u r t s ,  wri ters  and o t h e r s  and 

f i n d  t h a t  f u r t h e r  d i s c u s s i o n  would s e r v e  no u s e f u l  p u r p o s e .  The 

i s s u e  is one  o f  f i r s t  i m p r e s s i o n  i n  t h i s  j u r i s d i c t i o n  and w e  do  

n o t  b e l i e v e  o u r  case s h o u l d  be d e t e r m i n e d  b y  t h e  number of 

a u t h o r i t i e s  which s u p p o r t  o n e  r u l e  or t h e  o t h e r ,  anymore t h a n  

t h a t  a j u r y  s h o u l d  r e s o l v e  i s s u e s  a c c o r d i n g  to t h e  number of  w i t -  

n e s s e s  who a p p e a r  on one  s i d e  or t h e  o t h e r .  

A comprehens ive  a n n o t a t i o n  g i v i n g  t h e  h i s t o r i c  background  of  

t h e  d o c t r i n e  is a v a i l a b l e  u n d e r  t h e  t i t l e  " L i a b i l i t y  of  P a r e n t  

f o r  I n  j u r y  to Unemancipated C h i l d  Caused by  P a r e n t ' s  N e g l i g e n c e  

- Modern Cases" i n  6  A.L.R.4th 1066.  The cases c i t e d  a g r e e  t h a t  

t h e  d o c t r i n e  is a c r e a t u r e  of American j u r i s p r u d e n c e .  P r o s s e r  , 

Law o f  T o r t s ,  S e c t .  1 2 2  ( 4 t h  Ed. 1 9 7 1 )  s u g g e s t s  t h a t  t h e r e  is no 

r e a s o n  to t h i n k  t h a t  t h e  E n g l i s h  law would n o t  p e r m i t  a c t i o n s  f o r  



p e r s o n a l  t o r t s  a s  w e l l  as d i s p u t e s  i n v o l v i n g  p r o p e r t y  r i g h t s  be- 

tween  c h i l d  and p a r e n t .  H e  n o t e s  t h a t  t h e r e  a r e  d e c i s i o n s  i n  

Canada and S c o t l a n d  p e r m i t t i n g  s u c h  act  i o n s .  Read ing  b o t h  

P r o s s e r ,  and H a r p e r  and James, Law of  T o r t s ,  V o l .  1, S e c t .  8 . 1 1  

( 1 9 5 6 ) ,  t h e  c o n c u r r e n c e  is t h a t  t h e  d o c t r i n e  h a s  no f o u n d a t i o n  i n  

E n g l i s h  law. 

The d o c t r i n e  o f  p a r e n t a l  immunity is a j u d i c i a l l y  c r e a t e d  

d o c t r i n e  a r i s i n g  o u t  o f  a case from t h e  S t a t e  of M i s s i s s i p p i ,  

Hewellette v .  George ( 1 8 9 1 ) ,  68 Miss. 703 ,  9 S o .  885 .  The case 

c i t e s  no case a u t h o r i t y  f o r  i t s  h o l d i n g  y e t  w i t h i n  a few s h o r t  

y e a r s ,  o t h e r  j u r i s d i c t i o n s  a d o p t e d  it w i t h o u t  q u e s t i o n i n g  i ts  

a n c e s t r y .  Long a f  t e r  t h e  d o c t r i n e  became l e g i t i m i z e d  t h i n k i n g  , 

c o u r t s  and s c h o l a r s  began to  c r i t i c i z e  t h e  d o c t r i n e  due to t h e  

i n  j u s t i c e s  c r e a t e d  i n  many f a c t u a l  s i t u a t i o n s .  S e e ,  P r o s s e r ,  

S e c t .  1 2 2  a t  864; 1 Harpe r  & James, Law of  T o r t s ,  S e c t .  8 . 1 1  a t  

650;  N o c k t o n i c k  v .  N o c k t o n i c k  ( 1 9 8 0 ) ,  2 2 7  Kan. 758 , 6 1 1  P.2d 

1 3 5 .  A s  n o t e d  i n  t h e  N o c k t o n i c k  case, s u p r a ,  t h e s e  cri t icisms 

r e s u l t e d  i n  a number of  j u d i c i a l  d e c i s i o n s  which have  e r o d e d  t h e  

d o c t r i n e  by c r e a t i n g  numerous e x c e p t i o n s .  A s  a r e s u l t ,  t h e r e  are 

f ew  j u r i s d i c t i o n s ,  i f  any ,  r e c o g n i z i n g  p a r e n t a l  immunity i n  i t s  

o r i g i n a l  form.  

Some e i g h t  e x c e p t i o n s  to t h e  d o c t r i n e  have e v o l v e d  t h e s e  

p a s t  few y e a r s .  N o c k t o n i c k ,  6 1 1  P.2d a t  1 3 8 .  I t  is to t h e  

e i g h t h  e x c e p t i o n ,  a l l o w i n g  a c h i l d  t o  s u e  h i s  p a r e n t s  f o r  

i n j u r i e s  c a u s e d  b y  t h e  n e g l i g e n t  o p e r a t i o n  of a mo to r  v e h i c l e  

t h a t  w e  d i r e c t  o u r  c o n s i d e r a t i o n .  

The p r i n c i p l e  r e a s o n  relied on by t h e  c o u r t s  f o r  a l l o w i n g  a n  

a c t i o n  by a c h i l d  a g a i n s t  t h e i r  p a r e n t  i n  a n  a u t o m o b i l e  a c c i d e n t  

case is t h e  p r e v a l e n c e  of  a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e .  "While  

c o u r t s  concede  t h e  e x i s t e n c e  of a u t o m o b i l e  i n s u r a n c e  c a n n o t  

create a l i a b i l i t y  where  none b e f o r e  e x i s t e d ,  t h e  p r e v a l e n c e  of 

l i a b i l i t y  i n s u r a n c e  h a s  been  h e l d  t o  be a p r o p e r  f a c t o r  to con- 

s i d e r  i n  d e t e r m i n i n g  t h e  a p p l i c a b i l i t y  of  t h e  p a r e n t a l  immunity.  " 

N o c k t o n i c k ,  6 1 1  P.2d a t  138-39.  The c o u r t s  which have  r e c o g n i z e d  



t h i s  e x c e p t i o n  have  r e a s o n e d  t h a t  t h e  p o l i c y  r e a s o n s  which o r i g i -  

n a l l y  s u p p o r t e d  p a r e n t a l  immunity no l o n g e r  are a p p l i c a b l e  . The 

e x i s t e n c e  o f  l i a b i l i t y  i n s u r a n c e  p r e v e n t s  f a m i l y  d i s c o r d  and 

d e p l e t i o n  o f  f a m i l y  assets i n  a u t o m o b i l e  n e g l i g e n c e  cases; 

c o n t r a r y  to t h e  o r i g i n a l  p o l i c i e s .  S o r e n s o n  v .  S o r e n s o n  ( 1 9 7 5 ) ,  

369 Mass. 350,  339 N.E.2d 907;  and G o l l e r  v .  Whi te  ( 1 9 6 3 ) r  20 

P r o b a b l y  t h e  mos t  p e r s u a s i v e  a rgumen t  a g a i n s t  a b r o g a t i o n  of 

p a r e n t - c h i l d  immunity is t h e  p o s s i b i l i t y  of  f r a u d  and c o l l u s i o n .  

U n s c r u p u l o u s  f a m i l i e s  may a t t e m p t  t o  r e c o v e r  u n j u s t i f i e d  awards  

f rom i n s u r a n c e  compan ie s .  While  w e  r e c o g n i z e  t h i s  p o s s i b i l i t y ,  

w e  d o  n o t  b e l i e v e  it j u s t i f i e s  d e n i a l  of  m e r i t o r i o u s  claims. W e  

a g r e e  w i t h  t h e  Supreme C o u r t  of Kansas  which s a i d :  

" [ t l h e  p o s s i b i l i t y  of  c o l l u s i o n  e x i s t s  to a  
c e r t a i n  e x t e n t  i n  any  case. Eve ry  day  w e  
depend  on  j u r i e s  and t r i a l  j u d g e s  to s i f t  e v i -  
d e n c e  i n  o r d e r  t o  d e t e r m i n e  t h e  f a c t s  and 
a r r i v e  a t  p r o p e r  v e r d i c t s .  E x p e r i e n c e  h a s  
shown t h a t  t h e  c o u r t s  a r e  q u i t e  a d e q u a t e  f o r  
t h i s  t a s k .  I n  l i t i g a t i o n  be tween  p a r e n t  and 
c h i l d ,  j u d g e s  and j u r i e s  would n a t u r a l l y  be 
m i n d f u l  o f  t h e  r e l a t i o n s h i p  and would be e v e n  
more on t h e  a l e r t  f o r  imprope r  c o n d u c t  ." 6 1 1  
P.2d a t  1 4 2 .  

W e  have  been  a s k e d  to d e c i d e  which r u l e  b e s t  s e r v e s  t h e  n e e d s  

o f  j u s t i c e  i n  t h i s  s t a t e .  I n  s e t t i n g  Mon tana ' s  r u l e ,  we mus t  

r e c o g n i z e  t h a t  t h e  more r e c e n t  d e c i s i o n s  r e j e c t i n g  p a r e n t a l  immu- 

n i t y  are i n d i c a t i v e  of  a "growing j u d i c i a l  d i s t a s t e  f o r  a  r u l e  of 

l a w  which i n  one  sweep d i s q u a l i f i e d  a n  e n t i r e  c l a s s  of i n j u r e d  

m i n o r s . "  Gibson  v .  Gibson  ( 1 9 7 1 ) ,  3  Ca l .3d  914 ,  479 p.2d 648 ,  

650 .  W e  b e l i e v e  t h a t  t h e  a u t h o r i t i e s  which f a v o r  a b r o g a t i o n  of 

t h e  p a r e n t a l  immunity d o c t r i n e  s t a t e  t h e  proper app roach  i n  l i g h t  

o f  modern c o n d i t i o n s  and c o n c e p t i o n  of  wha t  is good p u b l i c  

p o l i c y .  We see no r e a s o n  why c h i l d r e n  s h o u l d  n o t  e n j o y  t h e  same 

r i g h t  or p r o t e c t i o n  and t h e  same l e g a l  r e d r e s s  f o r  wrongs done  

them as o t h e r s  e n j o y .  Due to t h e  f a c t  t h a t  t h i s  is a case of 

f i r s t  i m p r e s s i o n  i n  Montana and t h e  f a c t  t h a t  w e  are n o t  encum- 

b e r e d  b y  p r e v i o u s  d e c i s i o n s ,  o u r  t a s k  is made e a s i e r  t h a n  o t h e r  

s t a t e s  who have  had to  q u a l i f y  t h e  r u l e  i n  s e a r c h  of  j u s t i c e .  



The p r i n c i p l e  t h a t  a n  unemancipa ted  mino r  may n o t  s u e  a p a r e n t  i n  

t o r t  is a "man-made r u l e  ," and it is t h e  d u t y  of  t h e  j u d i c i a r y  i n  

e x a m i n i n g  it t o  make s u c h  r u l e  as  j u s t i c e  r e q u i r e s  when t h e  

l e g i s l a t u r e  h a s  n o t  chosen  t o  a c t .  

Our  h o l d i n g  is l i m i t e d  to t h e  i s s u e s  c e r t i f i e d  to u s  by t h e  

F e d e r a l  C o u r t ;  " i s  a p a r e n t  immune from a c t i o n  i n  t o r t  b r o u g h t  

a g a i n s t  him by  h i s  c h i l d r e n  u n d e r  t h e  a g e  of  e m a n c i p a t i o n ? "  

Whi l e  t h e  i s s u e  c e r t i f i e d  to u s  by t h e  f e d e r a l  c o u r t  a s k s  " i s  a 

p a r e n t  . . . i n  -- t o r t  . . .;" o u r  h o l d i n g  is l i m i t e d  to a c t i o n s  

b r o u g h t  a g a i n s t  a p a r e n t  by a c h i l d  u n d e r  t h e  age  of e m a n c i p a t i o n  

i n j u r e d  i n  t h e  o p e r a t i o n  of a motor  v e h i c l e .  To allow s u c h  an  

a c t i o n  d o e s  n o t  undermine  p a r e n t a l  a u t h o r i t y  and d i s c i p l i n e ,  n o r  

d o e s  it t h r e a t e n  t o  s u b s t i t u t e  j u d i c i a l  d i s c r e t i o n  f o r  p a r e n t a l  

d i s c r e t i o n  i n  t h e  care and r e a r i n g  of  m ino r  c h i l d r e n .  W e  m u s t  

r e c o g n i z e  t h a t  t h e r e  may be p a r e n t a l  e x e r c i s e s  of d i s c r e t i o n  and 

a u t h o r i t y  which would d e s e r v e  s p e c i a l  p r o t e c t i o n  i n  a c o u r t  of 

l a w .  Here, w e  m e r e l y  remove any  b a r r i e r  to t h e  e n f o r c e m e n t  of 

l i a b i l i t y  i n  a n  a u t o m o b i l e  a c c i d e n t  case b r o u g h t  by an  uneman- 

c i p a t e d  mino r  a g a i n s t  a p a r e n t .  When c o n f r o n t e d  w i t h  o t h e r  cases 

i n v o l v i n g  c l a i m e d  p a r e n t a l  immuni ty ,  w e  w i l l  a t  t h a t  t i m e  d e t e r -  

m ine  to  what  e x t e n t  t h e  d o c t r i n e  or  p r i v i l e g e  s h o u l d  be 

r e c o g n i z e d .  

I n  a d d i t i o n ,  w e  h o l d  t h a t  t h e  h o u s e h o l d  e x c l u s i o n  c l a u s e  is 

i n v a l i d  due  to  i ts  f a i l u r e  to "honor  t h e  r e a s o n a b l e  e x p e c t a t i o n s "  

o f  t h e  p u r c h a s e r  of t h e  p o l i c y .  S e e  K e e t o n ,  I n s u r a n c e  R i g h t s  a t  

V a r i a n c e  w i t h  P o l i c y  P r o v i s i o n s ,  8 3  Harvard  Law Rev. 9 6 1 ,  967  

( 1 9 7 0 ) .  P r o f e s s o r  Kee ton  se ts  f o r t h  t h i s  p r i n c i p l e  as f o l l o w s  : 

"The o b j e c t i v e l y  r e a s o n a b l e  e x p e c t a t i o n s  of  
a p p l i c a n t s  and i n t e n d e d  b e n e f i c i a r i e s  
r e g a r d i n g  t h e  terms of  i n s u r a n c e  c o n t r a c t s  
w i l l  be honored  even  though  p a i n s t a k i n g  s t u d y  
o f  t h e  p o l i c y  p r o v i s i o n s  would have  n e g a t e d  
t h o s e  e x p e c t a t i o n s  ." 

T h i s  p o l i c y  is a n  a d h e s i o n  c o n t r a c t  t h a t  j u s t i f i e s  t h i s  

C o u r t s  c o n s i d e r a t i o n  of  t h e  consumer a p p r o a c h .  

W e  h o l d  t h a t  a p a r e n t  is n o t  immune from s u i t  b r o u g h t  by h i s  

c h i l d  u n d e r  t h e  a g e  of  e m a n c i p a t i o n  i n  c a s e s  i n v o l v i n g  p a r e n t a l  



n e g l i g e n c e  i n  t h e  o p e r a t i o n  of a mo to r  v e h i c l e .  C o n s e q u e n t l y ,  we  

m u s t  h o l d  t h a t  a f a m i l y  e x c l u s i o n  c l a u s e  is vo id  and u n e n f o r -  

c e a b l e  b e c a u s e  s e c t i o n  61-6-301 ( 1) , MCA, r e q u i r e s  motorists  to 

c a r r y  i n s u r a n c e  a g a i n s t  loss r e s u l t i n g  from l i a b i l i t y  imposed by  

l a w  f o r  i n  j u r y  s u f f e r e d  by any  p e r s o n .  

We c o n c u r :  i I 
3 4  Ch*f J u s t i c e  t wdl1& 

D i s t p i c t  J u d g e ,  s i t t i n g  i n  
place of Ydr. J u s t i c e  F r a ~ k  B.  
:Piorrison, J r .  



M r .  J u s t i c e  D a n i e l  J .  Shea s p e c i a l l y  c o n c u r r i n g .  

I j o i n  t h e  m a j o r i t y  on t h e  i s s u e  of t h e  "househo ld  e x c l u s i o n "  

i n  t h e  i n s u r a n c e  p o l i c y .  I would go a n o t h e r  s t e p ,  however ,  on 

t h e  q u e s t i o n  of p a r e n t a l  immunity and s i m p l y  d e c l a r e  t h a t  t h i s  

C o u r t  d o e s  n o t  r e c o g n i z e  t h e  d o c t r i n e  and i f  it is to be 

r e c o g n i z e d ,  it is a  q u e s t i o n  f o r  t h e  l e g i s l a t u r e ,  n o t  f o r  t h e  

c o u r t s .  

The m a j o r i t y  c o n f i n e s  t h e  a b o l i t i o n  of p a r e n t a l  immunity to 

" a c t i o n s  b r o u g h t  a g a i n s t  a  p a r e n t  by a  c h i l d  unde r  t h e  age  of 

e m a n c i p a t i o n  i n j u r e d  i n  t h e  o p e r a t i o n  of a  motor  v e h i c l e  ." B u t ,  

a s  l o n g  a s  t h i s  C o u r t  h a s  now r e f u s e d  to r e c o g n i z e  t h i s  d o c t r i n e ,  

w e  s h o u l d  n o t  d e c i d e  t h a t  p o s s i b l y  w e  may r e c o g n i z e  it i n  a n o t h e r  

c o n t e x t  t h a n  t h a t  which h a s  been  p r e s e n t e d  h e r e .  I f  p a r e n t a l  

immunity is t o  be r e c o g n i z e d  c o m p l e t e l y ,  or i n  any l i m i t e d  form,  

i t  seems t o  m e  t h a t  t h e  l e g i s l a t u r e  is t h e  p r o p e r  p l a c e  to d e t e r -  

mine  t h e  c i r c u m s t a n c e s  i n  which it s h o u l d  o r  s h o u l d  n o t  be so 

r e c o g n i z e d .  These are p u b l i c  p o l i c y  q u e s t i o n s  bet ter  l e f t  to t h e  

l e g i s l a t u r e ;  we a r e  i l l - e q u i p p e d  to  u n d e r t a k e  t h a t  t a s k .  


