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M r .  J u s t i c e  Frank B. Morrison, Jr. d e l i v e r e d  t h e  Opinion 
of t h e  Court .  

This  i s  an appea l  from a  judgment of t h e  S i x t h  J u d i c i a l  

D i s t r i c t  o rde r ing  t h e  p rope r ty  owned by t h e  p a r t i e s  be s o l d  

and t h e  proceeds d i s t r i b u t e d .  

Constance Palmer, respondent ,  i s  t h e  former w i fe  of  

Robert  Palmer, deceased.  Robert  and h i s  b r o t h e r ,  William 

Palmer, a p p e l l a n t ,  ope ra t ed  a  ranch l o c a t e d  on t h e  p rope r ty  

a t  i s s u e .  S ince  t h e  d e a t h  of Rober t ,  i n  November 1981, 

William and h i s  son Brad cont inued t o  run  t h e  bus ines s .  

A f t e r  t h e  f i l i n g  of t h i s  a c t i o n ,  W i l l i a m  qu i t c l a imed  h i s  

i n t e r e s t  t o  h i s  w i f e ,  Mildred Palmer, a p p e l l a n t .  

Constance f i l e d  a  complaint  f o r  p a r t i t i o n  i n  t h e  D i s t r i c t  

Court  a l l e g i n g  t h a t  t h e  p rope r ty  owned by Constance and 

William could n o t  be p a r t i t i o n e d  and should be s o l d .  Wi l l i am's  

combined answer and motion reques ted  t h a t  Mildred be a  p a r t y  

t o  t h i s  a c t i o n ,  denied t h a t  t h e  p rope r ty  should be s o l d ,  

reques ted  a  p a r t i t i o n  of t h e  p r o p e r t y ,  and moved f o r  a  

hear ing  on t h e  i s s u e s .  A f t e r  t h i s  hea r ing  was he ld  t h e  

D i s t r i c t  Court  found t h a t  p a r t i t i o n  of  t h e  r e a l  p roper ty  

could n o t  be made wi thout  m a t e r i a l  i n j u r y  and p r e j u d i c e  t o  

t h e  r i g h t s  of t h e  p a r t i e s ,  o rdered  t h a t  t h e  p rope r ty  be s o l d  

and appointed a  r e f e r e e .  Mildred and Will iam have appealed 

t h i s  judgment. 

The s o l e  i s s u e  i s  whether t h e  D i s t r i c t  Court  e r r e d  i n  

o rde r ing  t h e  s a l e  of p rope r ty  s u b j e c t  t o  p a r t i t i o n  i n  t h i s  

i s s u e .  

W e  f i n d  no e r r o r  and a f f i r m .  

Sec t ion  70-29-202(1), MCA, l i m i t s  p a r t i t i o n  by s a l e  and 

d i v i s i o n  of proceeds t o  s i t u a t i o n s  where " t h e  p rope r ty  o r  

any p a r t  i s  s o  s i t u a t e d  t h a t  t h e  p a r t i t i o n  cannot  be made 



without great prejudice to the owners. . ." 
Appellants contend that the evidence adduced is insuf- 

ficient to support a finding and conclusion that the sale of 

property is proper. Appellants believe that the evidence 

supports a contrary determination and refer to testimony by 

the appraiser to the effect that physical partition of the 

properties was possible and that the division proposed by 

appellants was fair. 

We have reviewed the record and find substantial credible 

evidence to support the District Court's findings and conclusions. 

Through cross-examination, counsel for respondent 

exposed several inadequacies in the appellant's proposed 

division. Those noted by the court in its order and substantiated 

by the record included restrictions on access, unavailability 

of water and no provision in the valuation for different 

uses of the properties. 

Presented with conflicting testimony, the District 

Court thus arrived at the determination that in this instance 

partition in kind cannot be made without great prejudice to 

the owners. That determination cannot be set aside unless 

it is clearly erroneous. Rule 52(a), M.R.Civ.P. It is not. 

The judgment is affirmed. 

We concur: 
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