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M r .  J u s t i c e  F rank  B.  M o r r i s o n ,  J r . ,  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

P l a i n t i f f s  a p p e a l  from a n  a d v e r s e  j u r y  v e r d i c t  and judgment  

e n t e r e d  t h e r e o n  by  t h e  F o u r t h  J u d i c i a l  D i s t r i c t  C o u r t  of t h e  

S t a t e  o f  Montana.  We a f  f  i r m .  

On J u l y  1 6 ,  1 9 7 7 ,  a g r a s s  and f o r e s t  f i r e  burned a l a r g e  a r e a  

i n  what is known as P a t t e e  Canyon a d j a c e n t  t o  M i s s o u l a ,  Montana.  

P r o p e r t y  damage r e s u l t i n g  from t h e  f i r e  gave  i m p e t u s  to t h e s e  

a c t i o n s  f i l e d  a g a i n s t  t h e  Montana Power Company. T r i a l  of t h e  

a c t i o n s  commenced J u l y  8 ,  1980  and c o n t i n u e d  t h r o u g h  Sep t ember  

1 2 ,  1980 ,  d u r i n g  which  p e r i o d  t h e r e  were t h i r t y - t h r e e  t r i a l  d a y s .  

A v e r d i c t  was r e n d e r e d  i n  f a v o r  of t h e  d e f e n d a n t  and judgment  was 

e n t e r e d  on  t h a t  v e r d i c t  on Sep tember  1 7 ,  1980 .  Pos t - t r i a l  

m o t i o n s  were h e a r d  and d e n i e d  by t h e  D i s t r i c t  C o u r t  on November 

7 ,  1980 .  On December 3 ,  1 9 8 0 ,  t h e  p l a i n t i f f s  f i l e d  a n o t i c e  of 

a p p e a l .  

Numerous i s s u e s  a r e  p r e s e n t e d  on a p p e a l .  S i n c e  t h e  f i r s t  

i s s u e  c o n c e r n s  s u f f i c i e n c y  o f  t h e  e v i d e n c e ,  w e  b e g i n  w i t h  a 

d i s c u s s i o n  o f  t h e  r e c o r d  i n  t h i s  case. Tes t imony  is n e c e s s a r i l y  

c a p s u l i z e d  a n d ,  b e c a u s e  s u f f i c i e n c y  of e v i d e n c e  is r a i s e d  and 

f a c t u a l  i s s u e s  were r e s o l v e d  i n  f a v o r  of t h e  Montana Power 

Company, t h e  f a c t s  s e t  f o r t h  a r e  p r e s e n t e d  i n  a p o s t u r e  most 

f a v o r a b l e  t o  d e f e n d a n t .  

The p o w e r l i n e ,  h e r e  i n  q u e s t i o n ,  was e s t a b l i s h e d  w i t h  t h r e e  

wires on t h e  u p p e r  l e v e l  and a  n e u t r a l  wire a  s h o r t  d i s t a n c e  

be low.  A t  t h e  t i m e  i n  q u e s t i o n ,  an  o l d  c o n t r o l  c a b l e  was b e i n g  

removed and a new f i g u r e  e i g h t  c o n t r o l  c a b l e  had b e e n  i n s t a l l e d .  

The o l d  c o n t r o l  c a b l e  was a t t a c h e d  to  t h e  p o l e s  by  r o p e s .  

The w e s t  and c e n t e r - p h a s e  wires were n o t  e n e r g i z e d ;  t h e  east- 

p h a s e  w a s  h o t .  The new c o n t r o l  c a b l e  had a minimal  c u r r e n t ,  and 

t h e  o l d  c o n t r o l  c a b l e  and t h e  n e u t r a l  wire were n o t  e n e r g i z e d .  

The e v i d e n c e  d i s c l o s e d  t h a t  power o u t a g e s  had b e e n  

e x p e r i e n c e d  p r i o r  to  t h e  f i r e .  A t  one  p o i n t ,  a power company 

s e r v i c e m a n  found t h a t  t h e  o l d  c o n t r o l  c a b l e  had c o n t a c t e d  t h e  



e a s t - p h a s e  c o n d u c t o r .  To e l i m i n a t e  f u t u r e  p r o b l e m s ,  t h e  o l d  

c o n t r o l  c a b l e  was l owered .  F o l l o w i n g  l o w e r i n g  of  t h e  c a b l e  t h e  

power  o u t a g e s  c o n t i n u e d  b u t  were e x p e r i e n c e d  l e s s  f r e q u e n t l y .  

The t e m p e r a t u r e  a t  t h e  t i m e  of  t h e  f i r e  was a b o u t  94°F. 

T h e r e  was a wind b lowing  i n  t h e  a r e a  of t h e  o r i g i n  of t h e  f i r e  

f rom west to e a s t .  V a r i o u s  estimates were g i v e n  a b o u t  t h e  o r i g i n  

p o i n t  o f  t h e  f i r e ,  v a r y i n g  from f i f t y  to e i g h t y  f e e t  from a p o i n t  

on  t h e  g round  d i r e c t l y  b e n e a t h  t h e  c loses t  p h a s e  o f  t h e  

p o w e r l i n e .  

S h o r t l y  b e f o r e  t h e  f i r e ,  w i t n e s s e s  o b s e r v e d  c h i l d r e n  i n  t h e  

g e n e r a l  area who were n o t e d  to be p l a y i n g  w i t h  f i r e c r a c k e r s .  

P o s t - f i r e  i n v e s t i g a t i o n  r e v e a l e d  a matchbook and m a t c h ,  and a 

c i g a r e t t e  l i g h t e r  i n  t h e  area where  t h e  f i r e  o r i g i n a t e d .  

P l a i n t i f f s  s o u g h t  t o  e s t a b l i s h  t h a t  t h e  o l d  c o n t r o l  c a b l e  

made c o n t a c t  w i t h  t h e  e a s t - p h a s e  c o n d u c t o r  , t h e r e b y  e m i t t i n g  

s p a r k s  which c a u s e d  t h e  f i r e .  P l a i n t i f f s  e s t a b l i s h e d  burn-marks  

o r  a rc -marks  on t h e  e a s t - p h a s e  c o n d u c t o r  a t  a p p r o x i m a t e l y  t h e  

c e n t e r  o f  t h e  s p a n  t o  t h e  w e s t  o f  t h e  f i r e  o r i g i n  area .  

Both  s i d e s  p roduced  e x p e r t  t e s t i m o n y .  P l a i n t i f  f s l  e x p e r t  

t e s t i m o n y  s o u g h t  t o  p r o v e  t h a t  s p a r k s  g e n e r a t e d  by d e f e n d a n t ' s  

p o w e r l i n e  c a u s e d  t h e  f i r e .  D e f e n d a n t ' s  e x p e r t  t e s t i m o n y  r e f u t e d  

t h i s  c o n t e n t i o n  by o f f e r i n g  e v i d e n c e  t h a t  t h e  a rc -marks  e x i s t e d  

p r i o r  to  t h e  d a y  when t h e  f i r e  s t a r t e d  and f u r t h e r  s o u g h t  to 

p r o v e  t h a t  any  s p a r k s  p roduced  by c o n t a c t  between t h e  e a s t - p h a s e  

c o n d u c t o r  and t h e  c o n t r o l  c a b l e  would n o t  m a i n t a i n  s u f f i c i e n t  

h e a t  i n t e n s i t y  to i g n i t e  a  f i r e  a t  t h e  p o i n t  of o r i g i n  of t h e  

f i r e  i n  q u e s t  i o n .  

The i s s u e s  on a p p e a l  are:  

(1) Whether  t h e r e  is s u f f i c i e n t  e v i d e n c e  to s u p p o r t  t h e  ver- 

d i c t ?  

( 2 )  Whether  d e f e n d a n t ' s  p r i m a r y  e x p e r t  w i t n e s s  s h o u l d  have 

b e e n  p e r m i t t e d  to t e s t i f y  and w h e t h e r  t h e  c o u r t  e r r e d  i n  r u l i n g s  

p e r t a i n i n g  to h i s  t e s t i m o n y ?  

( 3 )  Did t h e  t r i a l  c o u r t  e r r  i n  f a i l i n g  to e x c l u d e  w i t n e s s e s ?  



( 4 )  Was p r e j u d i c i a l  er ror  commit ted by a l l o w i n g  o p i n i o n  e v i -  

d e n c e  o f  two l a y  w i t n e s s e s ?  

( 5 )  Did t h e  t r i a l  c o u r t  e r r  i n  f a i l i n g  to o r d e r  t h e  p roduc-  

t i o n  o f  s t a t e m e n t s  g i v e n  b e f o r e  t r i a l  b y  t w o  w i t n e s s e s ?  

( 6 )  Was error  commit ted  i n  i n s t r u c t i n g  t h e  j u r y ?  

( 7 )  Whether  t h e  t r i a l  c o u r t  abused  its d i s c r e t i o n  by f a i l i n g  

t o  g r a n t  a new t r i a l  on t h e  b a s i s  of newly d i s c o v e r e d  e v i d e n c e ?  

SUFFICIENCY OF THE EVIDENCE -- - - -- -- -- - - -- - - - - -- - - - - 

Mot ions  t o  s e t  a s i d e  j u r y  v e r d i c t s  as n o t  s u p p o r t e d  by t h e  

e v i d e n c e  are p r o p e r  o n l y  when t h e r e  is a c o m p l e t e  a b s e n c e  of any  

c r e d i b l e  e v i d e n c e  i n  s u p p o r t  o f  t h e  v e r d i c t .  A l l  e v i d e n c e  and 

a l l  i n f e r e n c e s  drawn t h e r e f r o m  mus t  be c o n s i d e r e d  i n  a l i g h t  most 

f a v o r a b l e  to  t h e  a d v e r s e  p a r t y .  The c o u r t s  w i l l  e x e r c i s e  t h e  

g r e a t e s t  s e l f - r e s t r a i n t  i n  i n t e r f  e r i n g  w i t h  t h e  c o n s t i t u t i o n a l l y  

manda ted  p r o c e s s e s  o f  j u r y  d e c i s i o n .  J a c q u e s  v .  Montana 

N a t i o n a l  Guard ( 1 9 8 2 ) ,  -- - - Mont . - - , 649 P.2d 1 3 1 9 ,  1325-1326,  

I f  t h i s  r e c o r d  c o n t a i n s  a d m i s s i b l e  p r o b a t i v e  e v i d e n c e  t o  sup- 

p o r t  d e f e n d a n t  on e i t h e r  a b s e n c e  of  n e g l i g e n c e  or f a i l u r e  of  

p r o x i m a t e  c a u s e ,  t h e  v e r d i c t  c a n n o t  be d i s t u r b e d  on a s u f f i c i e n c y  

b a s i s .  Here, d e f e n d a n t  o f f e r e d  e x p e r t  t e s t i m o n y  w h i c h ,  i f  

b e l i e v e d ,  would p e r m i t  t h e  j u r y  t o  f i n d  f o r  d e f e n d a n t .  The 

q u e s t i o n  t h e n  c e n t e r s  on t h e  a d m i s s i b i l i t y  of  t h a t  t e s t i m o n y .  

ADMISSIBILITY OF DEFENDANT'S EXPERT TESTIMONY - -- -- - - - - - - -- -- - - - - - -- - - -- - - - - -- 

D e f e n d a n t  p roduced  H a r r y  Czyzewski ,  as i ts p r i n c i p a l  e x p e r t  

w i t n e s s .  M r .  Czyzewski  s t e s t i m o n y  r e s u l t e d  i n  s e v e r a l  a l l e g a -  

t i o n s  o f  e r r o r  p r e s e n t e d  on t h i s  a p p e a l .  

Through  M r .  Czyzewski ,  d e f e n d a n t  o f f e r e d  t e s t i m o n y  t h a t  t h e  

a r c -marks  found on t h e  e a s t - p h a s e  c o n d u c t o r  e x i s t e d  p r i o r  to t h e  

d a t e  upon which t h e  s u b j e c t  f i r e  o c c u r r e d .  The b a s i s  of t h e  

t e s t i m o n y  i n v o l v e d  a p p l i c a t i o n  o f  a  " c o r r o s i o n  a n a l y s i s .  " 

P l a i n t i f f  o b j e c t e d  to t h i s  t e s t i m o n y  on t h e  b a s i s  t h a t  c o r r o s i o n  

a n a l y s i s  was n o t  r e c o g n i z e d  b y  t h e  s c i e n t i f i c  community.  

The p e r s o n a l  q u a l i f i c a t i o n s  of t h e  e x p e r t  are wel l -documented 



i n  t h e  r e c o r d .  M r .  Czyzewski  h a s  a m a s t e r ' s  d e g r e e  i n  

m e t a l l u r g i c a l  e n g i n e e r i n g  and h a s  worked as an  i n d e p e n d e n t  con- 

s u l t a n t  s i n c e  1946 .  H e  is a f e l l o w  of  t h e  American I n s t i t u t e  of 

C h e m i s t s ;  h e  h a s  won d e s i g n a t i o n  as t h e  p r o f e s s i o n a l  e n g i n e e r  of 

t h e  y e a r  i n  Oregon;  h e  was t h e  f i r s t  c h a i r m a n  of t h e  combined 

N o r t h w e s t  R e g i o n a l  I n d u s t r i a l  and M i n e r a l s  C o n f e r e n c e ;  h e  h a s  

a u t h o r e d  o r  c o - a u t h o r e d  a  series of t e c h n i c a l  p a p e r s  on c o r r o s i o n  

t h a t  were p u b l i s h e d  or were d e l i v e r e d  n a t i o n a l l y  a t  t h e  N a t i o n a l  

A s s o c i a t i o n  o f  C o r r o s i o n  E n g i n e e r s .  

P a r t  o f  t h e  a n a l y s i s  a ccompl i shed  u n d e r  t h e  s u p e r v i s i o n  of 

t h e  w i t n e s s  i n v o l v e d  c o n s i d e r a t i o n  of  t h e  c o r r o s i o n  f i l m  on t h e  

a r c -marks  found  on  t h e  e a s t - p h a s e  c o n d u c t o r  and on  t h e  o l d  

c o n t r o l  c a b l e  d i r e c t l y  west of t h e  f i r e - o r i g i n  a r e a .  M r .  

Czyzewski  t e s t i f i e d  t h e r e  were numerous s c i e n t i f i c  a r t i c l e s  con- 

s i d e r i n g  c o r r o s i o n  ra tes  and t h a t  h e ,  p e r s o n a l l y ,  had l ong  y e a r s  

o f  e x p e r i e n c e  i n  examin ing  c o r r o s i o n  f i l m s  and c o r r o s i o n  c h a r a c -  

t e r i s t i cs .  Based upon t h e  f o u n d a t i o n ,  t h e  t r i a l  c o u r t  p e r m i t t e d  

t h e  w i t n e s s  to  c o n c l u d e  t h a t  t h e  a rc -marks  on t h e  l i n e s  p r e d a t e d  

t h e  P a t t e e  Canyon f i r e .  T h i s  t e s t i m o n y  was n o t  r e b u t t e d  by  

t e s t i m o n y  p r e s e n t e d  by p l a i n t i f f s .  

P l a i n t i f f s  con t end  t h a t  t h e  a r e a  of c o r r o s i o n  a n a l y s i s  is n o t  

g e n e r a l l y  a c c e p t e d  o r  r e c o g n i z e d  by  t h e  s c i e n t i f i c  community and 

t h a t  any  t e s t i m o n y  c o n c e r n i n g  c o r r o s i o n  a n a l y s i s  is too s p e c u l a -  

t i v e  t o  be a d m i s s i b l e .  P l a i n t i f f s  f u r t h e r  a r g u e  t h a t  t h i s  w i t -  

n e s s  ' t e s t i m o n y  was r e c e i v e d  upon i n s u f f i c i e n t  f o u n d a t i o n .  

R u l e  7 0 2 ,  M.R.Evid., g o v e r n s  a d m i s s i b i l i t y  of e x p e r t  test i -  

mony. I t  p r o v i d e s :  

" I f  s c i e n t i f i c ,  t e c h n i c a l  or o t h e r  s p e c i a l i z e d  
knowledge w i l l  assist t h e  tr ier of f a c t  to 
u n d e r s t a n d  t h e  e v i d e n c e  or to  d e t e r m i n e  a f a c t  
i n  i s s u e ,  a w i t n e s s  q u a l i f i e d  as a n  e x p e r t  by 
knowledge ,  s k i l l ,  e x p e r i e n c e ,  t r a i n i n g  o r  edu- 
c a t i o n  may t e s t i f y  t h e r e t o  i n  t h e  form of  an  
o p i n i o n  or o t h e r w i s e  ." 

A t  o n e  t i m e  b e f o r e  e x p e r t  t e s t i m o n y  was r e c e i v e d ,  t h e  c o u r t s  

r e q u i r e d  t h a t  f o u n d a t i o n  be l a i d  showing t h a t  t h e  t e s t i m o n y  to be 

o f f e r e d  i n v o l v e d  a f i e l d  o f  s c i e n c e  which had g a i n e d  " g e n e r a l  



a c c e p t a n c e "  by t h e  s c i e n t i f i c  community. S e e  F rye  v .  Uni ted  

S t a t e s  ( D . C . C i r .  1 9 2 3 ) ,  293 F .  1013 .  

T h e r e  h a s  been  a t r e n d  to l i b e r a l i z e  t h e  a d m i s s i o n  of e x p e r t  

t e s t i m o n y  and t h e  r u l e  e n u n c i a t e d  i n  - F r y e  -. . h a s  been  e r o d e d .  

W e i n s t e i n  s ta tes :  

"Viewed a g a i n s t  t h i s  backg round ,  Rule  7 0 2  's 
f a i l u r e  t o  i n c o r p o r a t e  a g e n e r a l  s c i e n t i f i c  
a c c e p t a n c e  s t a n d a r d ,  and t h e  A d v i s o r y  
C o m m i t t e e ' s  N o t e ' s  f a i l u r e  to even  men t ion  t h e  
F rye  case mus t  be c o n s i d e r e d  s i g n i f i c a n t .  The 
sii<-nce o f  t h e  r u l e  and its d r a f t e r s  s h o u l d  be 
r e g a r d e d  as t a n t a m o u n t  to a n  abandonment  of  
t h e  g e n e r a l  a c c e p t a n c e  s t a n d a r d . "  ( f o o t n o t e  
o m i t t e d )  3  J .  W e i n s t e i n  and M .  B e r g e r ,  
W e i n s t e i n ' s  Ev idence  ~ 1 7 0 2 [ 0 3 ] ,  a t  702-16. - - - -- - -. - - . - -- -- 

W e  h o l d  t h a t  t h e  g e n e r a l  a c c e p t a n c e  r u l e  is n o t  i n  c o n f o r m i t y  

w i t h  t h e  s p i r i t  o f  t h e  new r u l e s  of e v i d e n c e .  We a g r e e  w i t h  t h e  

p h i l o s o p h y  a r t i c u l a t e d  i n  U n i t e d  S t a t e s  v .  B a l l e r  ( 4 t h  C i r  . 
1 9 7 5 ) ,  519 F.2d 463,  c e r t .  d e n .  423  U.S. 1 0 1 9 ,  96 S .C t .  456 ,  46 

L.Ed.2d 391 ,  w h e r e i n  t h e  c i r c u i t  c o u r t  o f  a p p e a l s  s a i d :  

" D e c i d i n g  w h e t h e r  t h e s e  c o n d i t i o n s  have been  
m e t  is n o r m a l l y  w i t h i n  t h e  d i s c r e t i o n  of t h e  
t r i a l  j udge .  A b s o l u t e  c e r t a i n t y  of  r e s u l t  or 
u n a n i m i t y  o f  s c i e n t i f i c  o p i n i o n  is  n o t  
r e q u i r e d  f o r  a d m i s s i b i l i t y .  ' E v e r y  use£  u l  new 
d e v e l o p m e n t  mus t  have its f i r s t  day  i n  c o u r t .  
And c o u r t  r e c o r d s  are f u l l  of  t h e  c o n f l i c t i n g  
o p i n i o n s  o f  d o c t o r s  , e n g i n e e r s ,  and accoun-  
t a n t s ,  t o  name j u s t  a few of t h e  l e g i o n s  of  
e x p e r t  w i t n e s s e s .  I U n l e s s  a n  e x a g g e r a t e d  
p o p u l a r  o p i n i o n  o f  t h e  a c c u r a c y  of  a pa r -  
t i c u l a r  t e c h n i q u e  makes i t s  u s e  p r e j u d i c i a l  
o r  l i k e l y  to m i s l e a d  t h e  j u r y ,  it is b e t t e r  to 
a d m i t  r e l e v a n t  s c i e n t i f i c  e v i d e n c e  i n  t h e  same 
manner  as o t h e r  e x p e r t  t e s t i m o n y  and allow its 
w e i g h t  to be a t t a c k e d  by c r o s s - e x a m i n a t i o n  and 
r e f u t a t i o n . "  ( C i t a t i o n s  o m i t t e d  . )  519 F.2d 
a t  466.  

I n  S t eward  v .  Casey  ( 1 9 7 9 ) ,  1 8 2  Mont. 1 8 5 ,  595  P.2d 1 1 7 6 ,  

t h i s  C o u r t  s a i d :  

" . . . Rule 7 0 5 ,  Mont .R.Evid.  , manda te s  t h a t  
t h e  o p i n i o n  o f  a q u a l i f i e d  e x p e r t  is 
a d m i s s i b l e ,  and i f  o p p o s i n g  c o u n s e l  b e l i e v e  
t h e  o p i n i o n  is n o t  founded on s u f f i c i e n t  d a t a ,  
c r o s s - e x a m i n a t i o n  is t h e  s h i e l d  to  g u a r d  
a g a i n s t  unwar r an t ed  o p i n i o n s .  . ." 182  Mont. 
a t  1 9 3 ,  595 P.2d a t  1180 .  

W e  f i n d  M r .  C z y z e w s k i ' s  t e s t i m o n y  to have  been  s u f f i c i e n t l y  

f o u n d a t i o n e d  to  f o r e c l o s e  a  f i n d i n g  t h a t  t h e  t r i a l  c o u r t  abused  

i t s  d i s c r e t i o n  i n  o v e r r u l i n g  p l a i n t i f  f s '  o b j e c t i o n s .  The 



s e a r c h i n g  and a d e p t  c r o s s - e x a m i n a t i o n  by p l a i n t  i f f  s '  c o u n s e l  pro-  

v i d e d  s u f f i c i e n t  a s s u r a n c e  t h a t  t h i s  j u r y  was n o t  n e c e s s a r i l y  

m i s l e d  o r  c o n f u s e d .  

P l a i n t i f f s  a l s o  a l l e g e  e r r o r  r e s u l t i n g  from t h e  t r i a l  

c o u r t  I s  r e c e p t i o n  of  e v i d e n c e  from M r .  Czyzewski r e g a r d i n g  what  

was termed " v i b r a t i o n  t e s t s . "  The b a s i s  of p l a i n t i f f s 1  o b j e c -  

t i o n s  is t h a t  t h e  tests were per formed unde r  c o n d i t i o n s  s u b s t a n -  

t i a l l y  d i s s i m i l a r  a t  t h e  t i m e  o f  t e s t  from t h e  c o n d i t i o n s  

e x i s t i n g  a t  t h e  t i m e  of t h e  f i r e .  

The o p i n i o n  e x p r e s s e d  by M r .  Czyzewski was t h a t  unde r  wind- 

i nduced  c o n d i t i o n s  , c o n t a c t  be tween t h e  e a s  t -phase  c o n d u c t o r  and 

t h e  c o n t r o l  c a b l e  would be v e r y  d i f f i c u l t  to a c h i e v e .  The w i t -  

n e s s  conceded t h a t  h i s  t e s t  showed it was p o s s i b l e  f o r  t h e  l i n e s  

t o  c o n t a c t .  

The c o u r t ,  r u l i n g  on p l a i n t i f f s 1  o b j e c t i o n ,  no ted  t h a t  t h e  

l i n e s  were t h e  same,  t h e  p o l e  s t r u c t u r e s  were t h e  same and t h e  

b a s i c  c o n f i g u r a t i o n  was t h e  same. The c o u r t  f u r t h e r  i n d i c a t e d  

t h a t  t h e r e  were some d i s s i m i l a r i t i e s  b u t  t h a t  t h e  d i s s i m i l a r i t i e s  

c o u l d  be a d e q u a t e l y  t r e a t e d  on c r o s s - e x a m i n a t i o n .  

The c o n d i t i o n s  u n d e r  which an  e x p e r i m e n t  is cond u c t e d  need 

n o t  be i d e n t i c a l  t o  t h e  c o n d i t i o n s  e x i s t i n g  a t  t h e  t i m e  of  a n  

a c c i d e n t .  Were such  a  r e q u i r e m e n t  en£ o r c e d  an  e x p e r i m e n t  would 

s e ldom,  i f  e v e r ,  be a d m i s s i b l e .  I f  t h e  c o n d i t i o n s  of a n  

e x p e r i m e n t  a r e  s u b s t a n t i a l l y  s i m i l a r  to t h e  a c t u a l  o c c u r r e n c e  and 

t h e  e x p e r i m e n t  w i l l  a s s i s t  t h e  j u r y  i n  more i n t e l l i g e n t l y  con- 

s i d e r i n g  t h e  i s s u e ,  t h e n  it s h o u l d  be p e r m i t t e d .  V a r i a t i o n s  i n  

c o n d i t i o n s  may s i m p l y  go to t h e  w e i g h t  of t h e  t e s t i m o n y  and a r e  

p r o p e r l y  e x p l o r e d  on c r o s s - e x a m i n a t i o n .  Breimon v .  G e n e r a l  

Motors  C o r p o r a t i o n  ( 1 9 7 3 ) ,  8 Wash.App. 747 ,  509 P.2d 398.  T h e r e  

was no a b u s e  of d i s c r e t i o n  commit ted by t h e  t r i a l  c o u r t  h e r e ,  

when M r .  Czyzewski was p e r m i t t e d  to t e s t i f y  r e g a r d i n g  h i s  v i b r a -  

t i o n  t es t .  

P l a i n t i f f s  f u r t h e r  a l l e g e  e r r o r  i n  be ing  undu ly  r e s t r i c t e d  by 

t h e  t r i a l  c o u r t  i n  t h e i r  v o i r  d i r e  e x a m i n a t i o n  t e s t i n g  t h e  foun- 



d a t i o n  f o r  M r .  Czyzewski ' s  t e s t i m o n y .  However,  we have a l r e a d y  

r u l e d  t h a t  t h e  t e s t i m o n y  was a d m i s s i b l e  w i t h  t h e  f o u n d a t i o n  p r e -  

s e n t  i n  t h i s  r e c o r d .  F u r t h e r m o r e ,  t h e  f o u n d a t i o n  f o r  t h i s  

w i t n e s s  I s  t e s t i m o n y  was a d e q u a t e l y  e x p l o r e d  i n  t h e  v e r y  l e n g t h y  

and a d r o i t  c r o s s - e x a m i n a t i o n  conduc t ed  by  p l a i n t i f f s '  c o u n s e l .  

P l a i n t i f f s  a r g u e  e r r o r  i n  t h e  t r i a l  c o u r t ' s  r e f u s a l  to  p e r m i t  

t h e  u s e  o f  c e r t a i n  e x h i b i t s  d u r i n g  M r .  C z y z e w s k i ' s  cross- 

e x a m i n a t i o n .  I n  r e v i e w i n g  t h e  t r i a l  c o u r t ' s  r u l i n g  on a d m i s s i o n  

o f  i l l u s t r a t i v e  e x h i b i t s ,  w e  mus t  a c c o r d  g r e a t  d e f e r e n c e  to t h e  

t r i a l  c o u r t ' s  d i s c r e t i o n .  Brown v .  N o r t h  American Mfg. C o .  

( 1 9 7 8 ) ,  176  Mont. 9 8 ,  576 P.2d 711.  

E x h i b i t  16A, o f f e r e d  by  p l a i n t i f f s ,  was a c h a r t  of w e a t h e r  

s e r v i c e  r e c o r d s .  The re  were s u f f i c i e n t  i n a c c u r a c i e s  i n  t h e  c h a r t  

t o  j u s t i f y  t h e  t r i a l  c o u r t  r u l i n g  d e n y i n g  u s e  of t h e  e x h i b i t .  

The s u b j e c t  matter c o n t a i n e d  i n  t h e  e x h i b i t  was a d e q u a t e l y  

c o v e r e d  d u r i n g  t h e  c r o s s - e x a m i n a t i o n .  

P l a i n t i f f s  a l s o  a t t a c k  t h e  t r i a l  c o u r t ' s  r u l i n g  which r e f u s e d  

t o  a d m i t  p l a i n t i f f  ' s  e x h i b i t s  27AI 27B, and 27C. These  e x h i b i t s  

were p r e p a r e d  by a  l a w  s t u d e n t  employed by p l a i n t i f f s .  T h i s  s t u -  

d e n t  had a b a c h e l o r ' s  d e g r e e  i n  b u s i n e s s  a d m i n i s t r a t i o n ,  b u t  no 

d e g r e e  i n  an  a r e a  of s c i e n c e .  D e f e n d a n t ' s  o b j e c t i o n  was p remised  

upon t h e  w i t n e s s ' s  l a c k  of f o u n d a t i o n  to g i v e  s c i e n t i f i c  c o n c l u -  

s i o n s  c o n t a i n e d  i n  t h e  e x h i b i t s  and f o r  t h e  f u r t h e r  r e a s o n  t h a t  

t h e  e x h i b i t s  were n o t  summaries  which were a d m i s s i b l e  u n d e r  Ru le  

1006 ,  M.R.Evid. The t r i a l  c o u r t  found t h a t  t h e  s o u r c e  material  

f rom which t h e  e x h i b i t s  were compi led  c o n s t i t u t e d  s u f f i c i e n t  

p r o o f  and t h e  e x h i b i t s  t h e m s e l v e s  were c u m u l a t i v e  ; f u r t h e r  , t h e  

e x h i b i t s  were p o t e n t i a l l y  m i s l e a d i n g .  W e  f i n d  t h a t  t h e  t r i a l  

c o u r t  p r o p e r l y  e x e r c i s e d  i ts  d i s c r e t i o n  i n  deny ing  a d m i s s i o n  to 

t h e s e  o f f e r e d  e x h i b i t s .  

M r .  Czyzewski  was p a i d  $189 ,000  f o r  s e r v i c e s  pe r fo rmed  i n  

c o n n e c t i o n  w i t h  t h i s  l i t i g a t i o n .  D e f e n d a n t  o f f e r e d  p roo f  t h a t  

$51 ,600  o f  t h e  c h a r g e  was f o r  c o s t  i n  p r e p a r i n g ,  g i v i n g  d e p o s i -  

t i o n s ,  and a n s w e r i n g  i n t e r r o g a t o r i e s .  P l a i n t i f f s  s o u g h t  to p r o v e  



t h a t  t h e s e  c o m p u t a t i o n s  were i n  e r r o r .  P l a i n t  i f  f s  a g a i n  o f f e r e d  

a c h a r t ,  p r e p a r e d  by  a law s t u d e n t ,  which was i d e n t i f i e d  a s  e x h i -  

b i t  2 8 B .  O b j e c t i o n  w a s  made by d e f e n d a n t  on t h e  b a s i s  t h a t  t h e  

u n d e r l y i n g  documents  had been  p l a c e d  i n  e v i d e n c e  and t h e  e x h i b i t  

was c u m u l a t i v e .  The o b j e c t i o n  was s u s t a i n e d .  W e  f i n d  no  abuse  

o f  d i s c r e t i o n  on t h e  p a r t  of  t h e  t r i a l  c o u r t  a s  d e f e n d a n t  had 

a d e q u a t e  o p p o r t u n i t y  t o  f u l l y  e x p l o r e  a l l  o f  t h e s e  f a c t s  d u r i n g  

M r .  C z y z e w s k i ' s  c r o s s - e x a m i n a t i o n .  

EXCLUSION .. OF WITNESSES 

P l a i n t i f f s  con t end  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  to 

e x c l u d e  w i t n e s s e s  p u r s u a n t  to p l a i n t i f f s t  m o t i o n  r e q u e s t i n g  

s e q u e s t r a t i o n  of  w i t n e s s e s .  A f t e r  open ing  s t a t e m e n t s  and a f t e r  

t h e  p r e s e n t a t i o n  o f  a p p r o x i m a t e l y  s i x t e e n  w i t n e s s e s ,  p l a i n t  i f f  s 

f i l e d  t h e i r  m o t i o n .  The c o u r t  d e n i e d  t h e  mo t ion  on t h e  b a s i s  it 

was u n t i m e l y .  

Rule  615 ,  M.R.Evid., p r o v i d e s  f o r  t h e  s e q u e s t r a t i o n  of w i t -  

n e s s e s  upon mo t ion  of  any  p a r t y .  The r u l e  d o e s  n o t  i n d i c a t e  when 

t h e  demand mus t  be made. Here, t h e  t r i a l  c o u r t  found t h a t  t h e  

m o t i o n  came t o o  l a t e  when made a f t e r  s i x t e e n  w i t n e s s e s  had 

a l r e a d y  t e s t i f i e d .  We f i n d  t h i s  to be a p r o p e r  e x e r c i s e  of 

d i s c r e t i o n  by t h e  t r i a l  j udge .  A d d i t i o n a l l y ,  t h e  w i t n e s s e s  who 

t e s t i f i e d  f o l l o w i n g  f i l i n g  o f  t h e  m o t i o n  had b e e n  t h o r o u g h l y  

deposed  and t h e  p l a i n t i f f s  have n o t  d e m o n s t r a t e d  p r e j u d i c e  as a 

r e s u l t  o f  f a i l u r e  to  s e q u e s t e r  t h e  w i t n e s s e s .  

ADMISSIBILITY OF LAY TESTIMONY -- 

P l a i n t i f f s  c l a i m  error i n  t h e  t r i a l  c o u r t  h a v i n g  r e c e i v e d  

i n t o  e v i d e n c e  o p i n i o n  t e s t i m o n y  from two l a y  w i t n e s s e s .  I n  eva-  

l u a t i n g  t h e  t e s t i m o n y  of  t h e s e  w i t n e s s e s  w e  mus t  be g u i d e d  by 

Ru le  61 ,  M.R.Civ.P., which p r o v i d e s  i n  p a r t :  

" .  . . The c o u r t  a t  e v e r y  s t a g e  of  t h e  pro-  
c e e d i n g  mus t  d i s r e g a r d  any  error  or d e f e c t  i n  
t h e  p r o c e e d i n g  which d o e s  n o t  a f f e c t  t h e  
s u b s t a n t i a l  r i g h t s  of  t h e  p a r t i e s . "  

D e f e n d a n t  p r e s e n t e d  one  O l a f  Krook who t e s t i f i e d  t h a t  he saw 

a p e r s o n  r u n  f rom t h e  d i r e c t i o n  of t h e  f i r e  a t  a time he f i r s t  

n o t i c e d  smoke a t  t h e  p o i n t  of t h e  f i r e ' s  o r i g i n .  H e  a lso  



t e s t i f i e d  t h a t  he  had h e a r d  f i r e c r a c k e r s  and he  t h o u g h t  some 

" k i d "  had s t a r t e d  t h e  f i r e  w i t h  a f i r e c r a c k e r .  T h i s  t e s t i m o n y  

i s  l a c k i n g  i n  p r o b a t i v e  v a l u e .  However, i n  view of t h e  volumi-  

nous  r e c o r d  i n  t h i s  case, w e  f i n d  t h a t  any  e r r o r  i n  a d m i t t i n g  

s u c h  e v i d e n c e  w a s  h a r m l e s s .  

D e f e n d a n t  a lso o f f e r e d  t h e  t e s t i m o n y  of  a M r .  Cameron,  who 

l i v e d  on P a t t e e  Canyon D r i v e  below t h e  f i r e  area.  Cameron s t a t e d  

h e  o b s e r v e d  a  r e d  p i c k u p  n e a r  t h e  o r i g i n  of t h e  f i r e .  H e  s t a t e d  

t h a t  t h e  p i c k u p  was s t o p p e d  a b r u p t l y  a t  t h e  r o a d b l o c k ;  t h a t  a 

male p e r s o n  jumped f rom t h e  back  of  t h e  p i c k u p ,  ducked down 

b e h i n d  some cars,  and r a n  down t h e  r o a d .  P o l i c e  were manning t h e  

r o a d b l o c k .  Cameron t h e n  t e s t i f i e d ,  o v e r  o b j e c t i o n ,  t h a t  it 

a p p e a r e d  t o  him a s  though  t h e  p e r s o n  was t r y i n g  to h i d e  from t h e  

p o l i c e .  Aga in ,  t h i s  t e s t i m o n y  is c o n c l u s o r y  and of  l i t t l e  proba-  

t i v e  v a l u e .  However, as i n  t h e  case of M r .  K rook ' s  t e s t i m o n y ,  we  

f i n d  t h e  a d m i s s i o n  of  t h i s  e v i d e n c e  to have  been  h a r m l e s s  i n  view 

o f  t h e  e x t e n s i v e  r e c o r d  i n  t h i s  c a s e .  

FAILURE TO ORDER PRODUCTION OF WITNESSES STATEMENTS ---- .- - - ---- 

P l a i n t i f f s  u r g e  error  i n  t h e  t r i a l  c o u r t ' s  f a i l u r e  to o r d e r  

p r o d u c t i o n  o f  t h e  s t a t e m e n t s  of Susan  S o l i s  and C h a r l e s  B a s a c h e r .  

A s t a t e m e n t  was g i v e n  by Susan  S o l i s  on Sep t ember  8, 1977 ,  on 

b e h a l f  o f  d e f e n d a n t .  Counse l  f o r  p l a i n t i f f s  a lso i n t e r v i e w e d  t h e  

w i t n e s s .  A t  time o f  t r i a l ,  t h i s  w i t n e s s  was i n t e r v i e w e d  s e p a r a -  

t e l y  by t h e  c o u r t  who e x p l a i n e d  h e r  r i g h t s  w i t h  r e s p e c t  t o  t h e  

s t a t e m e n t .  D e f e n d a n t  a g r e e d  t h a t  i f  Susan  S o l i s  wanted a copy of 

h e r  s t a t e m e n t ,  s h e  would be e n t i t l e d  t o  i t  and t h a t  i f  s h e  wished 

t o  g i v e  a  copy t o  c o u n s e l  f o r  p l a i n t i f f ,  s h e  had a r i g h t  to do  

so. A f t e r  a  f u l l  e x p l a n a t i o n  t h e  w i t n e s s  s a i d  s h e  d i d  n o t  want  a  

copy  o f  h e r  s t a t e m e n t .  Dur ing  c r o s s - e x a m i n a t i o n  s h e  tes t i £  i e d  

t h a t  s h e  had s e e n  a copy of  t h e  s t a t e m e n t  and r ev i ewed  it p r i o r  

t o  h e r  t e s t i m o n y .  

Ru le  612 ,  M . R . ~ v i d . ,  p r o v i d e s :  

" I f  a w i t n e s s  u s e s  a w r i t i n g  t o  r e f r e s h  h i s  
memory f o r  t h e  p u r p o s e  of t e s t i f y i n g ,  e i t h e r  

" ( 1 )  w h i l e  t e s t i f y i n g ,  o r  



" ( 2 )  b e f o r e  t e s t i f y i n g ,  i f  t h e  c o u r t  i n  i t s  - - -- - - - - 
d i s c r e t i o n  d e t e r m i n e s  it is n e c e s s a r y  i n  tF6 -- - . - -- -- - - -- - -- - 
i n t e r e s t s  o f  j u s t i c e ,  a n  a d v e r s e  p a r t y  is 
e n t i t l e d " t b h a v e ' 7 5 Z  w r i t i n g  produced  a t  t h e  
h e a r i n g ,  to i n s p e c t  i t ,  to c ros s - examine  t h e  
w i t n e s s  t h e r e o n ,  and t o  i n t r o d u c e  i n t o  e v i -  
d e n c e  t h o s e  p o r t i o n s  which  r e l a t e  t o  t h e  - 

t e s t i m o n y  o f  t h e  w i t n e s s .  . ." (Emphas i s  
a d d e d .  ) 

I n  t h i s  c a s e ,  t h e  t r i a l  c o u r t  a d v i s e d  t h e  w i t n e s s  t h a t  s h e  

was e n t i t l e d  to  a copy  of h e r  s t a t e m e n t  and s h e  s t a t e d  s h e  d i d  

n o t  w i sh  to have  t h e  s t a t e m e n t .  The p l a i n t i f f s  had s o u g h t  pro-  

d u c t i o n  o f  t h e  s t a t e m e n t  b e f o r e  t r i a l  p u r s u a n t  to Rule  3 4 ,  

M.R.Civ.P. D i s c o v e r y  w a s  d e n i e d ,  N o  er ror  is c l a imed  i n  d e n y i n g  

d i s c o v e r y .  

The commission comment t o  Rule  612 ,  M.R.Evid. , p r o v i d e s  i n  

p a r t  as f o l l o w s :  

". . . T h e r e  are no cases i n  Montana which 
h a v e  s p e c i f i c a l l y  d e a l t  w i t h  t h e  r i g h t  of t h e  
a d v e r s e  p a r t y  to g a i n  a c c e s s  or to use  t h e  
w r i t i n g  used to  r e f r e s h  memory. The r i g h t  is 
men t ioned  i n  S t a t e  v .  W a t k i n s ,  -- s u p r a ,  156  
Mont. a t  462 ,  and S t a t e  v .  L a F r e n i e r e ,  s u p r a ,  
1 6 3  Mont. a t  25.  A l lowing  a p a r t y  to demand 
t h e  p r o d u c t i o n  of  a w r i t i n g  used to r e f r e s h  a 
w i t n e s s '  memory b e f o r e  t e s t i f y i n g  is con- 
s i s t e n t  w i t h  Montana l a w  t o  t h e  e x t e n t  t h a t  
s u c h  a w r i t i n g  would be d i s c o v e r a b l e  i n  c i v i l  
cases unde r  Rule  3 4 ( a ) ( l ) ,  M.R.Civ.P., and i n  
c r i m i n a l  cases u n d e r  R.C.M. 1947 ,  s e c t i o n  
9 5 - 1 8 0 3 ( c ) .  . ." 

Rule  612 ,  s p e c i f i c a l l y  g r a n t s  t h e  t r i a l  c o u r t  d i s c r e t i o n  i n  

d e t e r m i n i n g  w h e t h e r  a s t a t e m e n t  used t o  r e f r e s h  recol lect  i o n  mus t  

b e  g i v e n  to  a n  a d v e r s e  p a r t y .  Under t h e  f a c t s  t h a t  we  have  

h e r e i n  o u t l i n e d  no a b u s e  of  d i s c r e t i o n  was commit ted by t h e  t r i a l  

c o u r t  i n  d e n y i n g  access to p l a i n t i f f s .  

A M r .  B a s a c h e r  a l s o  gave  a s t a t e m e n t  to d e f e n d a n t .  T h i s  w i t -  

n e s s  r e r e a d  t h e  s t a t e m e n t  s e v e r a l  weeks b e f o r e  t r i a l  b u t  s t a t e d  

i t  d i d  n o t  r e f r e s h  h i s  r e c o l l e c t i o n .  The s t a t e m e n t  d i d  n o t  f a l l  

w i t h i n  t h e  a m b i t  of  Rule  612 and t h e  t r i a l  c o u r t  d i d  n o t  err i n  

r e f u s i n g  i ts p r o d u c t i o n .  

ALLEGED INSTRUCTION ERRORS 

P l a i n t i f f s  claim error  i n  t h e  t r i a l  c o u r t ' s  r e f u s a l  to g i v e  a 

res i p s a  l o q u i t u r  i n s t r u c t i o n .  P l a i n t i f f s  r e l y  upon t h i s  C o u r t ' s  

r e c e n t  d e c i s i o n  i n  Tompkins v. N o r t h w e s t e r n  Union T r u s t  Company 



of  He lena  ( 1 9 8 2 ) ,  - - .  Mont . -- , 6 4 5  P.2d 402 ,  39 S t . R e p .  845 .  

I n  t h e  Tompkins case w e  h e l d  t h a t ,  where t h e  e v i d e n c e  d i s c l o s e d  

t h e  p o s s i b i l i t y  o f  a l t e r n a t i v e  c a u s e s ,  t h e  g i v i n g  o f  a res i p s a  

i n s t r u c t i o n  was n o t  f o r e c l o s e d .  However, w e  r e c i t e d  t h e  

f o l l o w i n g  e l e m e n t s  n e c e s s a r y  f o r  t h e  a p p l i c a t i o n  of t h e  d o c t r i n e :  

" ( 1 )  I t  may be i n f e r r e d  t h a t  harm s u f f e r e d  by  
t h e  p l a i n t i f f  is caused  by n e g l i g e n c e  of t h e  
d e f e n d a n t  when: ( a )  t h e  e v e n t  is of  a k ind  
which  o r d i n a r i l y  d o e s  n o t  o c c u r  i n  t h e  a b s e n c e  
o f  n e g l i g e n c e ;  ( b )  o t h e r  r e s p o n s i b l e  c a u s e s  , 
i n c l u d i n g  t h e  c o n d u c t  o f  t h e  p l a i n t i f f  and 
t h i r d  p e r s o n s ,  are s u f f i c i e n t l y  e l i m i n a t e d  by  
t h e  e v i d e n c e ;  and ( c )  t h e  i n d i c a t e d  n e g l i g e n c e  
is  w i t h i n  t h e  s c o p e  of  t h e  d e f e n d a n t ' s  d u t y  
t o  t h e  p l a i n t i f f  . . . " 645 P.2d a t  406 ,  39 
S t .Rep .  a t  849 .  

I n  Tompkins ,  - t h e  p r i n c i p l e  d e b a t e  conce rned  t h e  a p p l i c a t i o n  

o f  s u b s e c t i o n  ( b )  a s  q u o t e d  above .  Here we f i n d  t h e  r e q u i r e m e n t s  

o f  s u b s e c t i o n  ( a )  a re  n o t  f u l f i l l e d .  T h i s  is n o t  a n  e v e n t  which 

o r d i n a r i l y  d o e s  n o t  o c c u r  i n  t h e  a b s e n c e  of  n e g l i g e n c e .  I n  t h i s  

c a s e ,  a f i r e  s t a r t e d  f i f t y  to e i g h t y  f e e t  from t h e  c losest  of 

d e f e n d a n t ' s  l i n e s .  W e  a r e  unab l e  to l o o k  a t  t h e  p h y s i c a l  f a c t s  

o f  t h i s  a c c i d e n t  and s a y  t h a t  t h e  e x i s t e n c e  of a  f i r e  s p e a k s  of 

n e g l i g e n c e  on d e f e n d a n t ' s  pa r t .  

I n  Tompkins ,  d e f e n d a n t  was a t  t h e  c o n t r o l s  o f  a n  a i r p l a n e  

which  c r a s h e d  c a u s i n g  t h e  d e c e d e n t ' s  d e a t h .  W e  s i m p l y  h e l d  t h a t  

s u c h  a n  e v e n t ,  t h a t  is t h e  c r a s h i n g  o f  a n  a i r p l a n e ,  s p e a k s  of 

n e g l i g e n c e  on t h e  p a r t  of  t h e  p i l o t .  

I n  t h e  case a t  b a r ,  w e  are n o t  a b l e  to l o o k  a t  t h e  p h y s i c a l  

f a c t s  and s a y  t h a t  a f i r e ,  n o t  p h y s i c a l l y  c o n n e c t e d  w i t h  

d e f e n d a n t ' s  l i n e ,  s p e a k s  of  n e g l i g e n c e  on t h e  p a r t  of d e f e n d a n t  

i n  c o n s t r u c t i o n  o r  m a i n t e n a n c e  of i t s  l i n e .  T h e r e f o r e ,  t h e  e v e n t  

i n  q u e s t i o n  is n o t  o f  t h e  k i n d  c o n t e m p l a t e d  by t h e  f i r s t  s u b s e c -  

t i o n  o f  t h e  r u l e  e n u n c i a t e d  i n  t h e  - Tompkins c a s e .  The t r i a l  

c o u r t  d i d  n o t  e r r  i n  f a i l i n g  to g i v e  a res i p s a  i n s t r u c t i o n .  

P l a i n t i f f s '  a s s i g n  as e r r o r  t h e  r e f u s a l  of t h e  t r i a l  c o u r t  

t o  g i v e  a  number o f  p r o p o s e d  i n s t r u c t i o n s  d e a l i n g  w i t h  t h e  

N a t i o n a l  Elect r ic  S a f e t y  Code. The N a t i o n a l  E l e c t r i c  S a f e t y  Code 

was a d m i t t e d  i n t o  e v i d e n c e  and t h e  j u r y  had a l l  s e c t i o n s  of  t h e  



code  b e f o r e  them. The c o u r t  d i d  n o t  err i n  f a i l i n g  to g i v e  

i n s t r u c t i o n s  r e g a r d i n g  s p e c i f i c  a s p e c t s  of  t h e  c o d e .  G e n e r a l  

i n s t r u c t i o n s  were s u f f i c i e n t  i n  v iew of t h e  f a c t  t h a t  t h e  code 

i t s e l f  was a d m i t t e d  i n  e v i d e n c e  and was a v a i l a b l e  f o r  t h e  j u r y ' s  

p e r u s a l .  

A p p e l l a n t s  o b j e c t  t o  c o u r t ' s  i n s t r u c t i o n  no.  22 c o n t e n d i n g  

t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  i n t e r p r e t i n g  s e c t i o n  69-4-201, MCA, 

which  a d o p t s  t h e  N a t i o n a l  E lec t r ica l  S a f e t y  Code i n  Montana.  

S e c t i o n  69-4-201, MCA, p r o v i d e s  : 

"The n a t i o n a l  e l ec t r i ca l  s a f e t y  code s t a n d a r d s  
s h a l l  g o v e r n  a l l  f u t u r e  c o n s t r u c t i o n  i n v o l v i n g  
wires f o r  power ,  h e a t ,  l i g h t ,  t e l e p h o n e ,  
t e l e g r a p h ,  or s i g n a l  t r a n s m i s s i o n  o r  r e c e p -  
t i o n .  E x c e p t  as  p r o v i d e d  i n  69-4-203, 
e l e c t r i c a l  c o n s t r u c t i o n  o f  o v e r h e a d  and 
unde rg round  e l e c t r i c a l  s u p p l y  and com- 
m u n i c a t i o n  l i n e s  i n  t h e  s t a t e  s h a l l  be i n  con- 
f o r m i t y  w i t h  t h e  r u l e s  se t  f o r t h  i n  t h e  
n a t i o n a l  e l e c t r i c a l  s a f e t y  code app roved  b y  
t h e  American n a t i o n a l  s t a n d a r d s  i n s t i t u t e  as 
p u b l i s h e d  by  t h e  i n s t i t u t e  of  e l e c t r i c a l  and 
e l e c t r o n i c  e n g i n e e r s  . The n a t i o n a l  e l ec t r i ca l  
s a f e t y  code  s h a l l  f u r n i s h  c o n s t r u c t i o n  s t a n -  
d a r d s  and s h a l l  be e n f o r c e d  b y  t h e  p u b l i c  
s e r v i c e  commiss ion ."  

The c o u r t  i n s t r u c t e d  t h e  j u r y ,  i n  i n s t r u c t i o n  no.  22 ,  as 

f o l l o w s :  

"You are i n s t r u c t e d  t h a t  N a t i o n a l  E l e c t r i c a l  
S a f e t y  Code h a s  b e e n  a d o p t e d  by  s e c t i o n  
69-4-201, MCA, which p r o v i d e s  i n  s u b s t a n c e  
t h a t  a l l  e l e c t r i c a l  c o n s t r u c t i o n  of ove rhead  
and unde rg round  e l e c t r i c a l  s u p p l y  and com- 
m u n i c a t i o n  l i n e s  i n  t h e  s t a t e  s h a l l  be i n  con- 
f o r m i t y  w i t h  t h e  r u l e s  s e t  f o r t h  i n  t h e  
N a t i o n a l  Elect r ic  S a f e t y  Code.  I n  a l l  
r e s p e c t s  o t h e r  t h a n  c o n s t r u c t i o n ,  t h e  N a t i o n a l  
E l e c t r i c  S a f e t y  Code is e v i d e n c e  of  a s t a n d a r d  
o f  care to be c o n s i d e r e d  by you a l o n g  w i t h  a l l  
t h e  o t h e r  e v i d e n c e  p r e s e n t e d  r e l a t i n g  to t h e  
s t a n d a r d  o f  care. 

" I f  you f i n d  from t h e  e v i d e n c e  t h a t  a p a r t y  to 
t h i s  a c t i o n  c o n d u c t e d  h i m s e l f  or h e r s e l f  i n  
v i o l a t i o n  o f  a s t a t u t e ,  you are i n s t r u c t e d  
t h a t  such  c o n d u c t  was n e g l i g e n c e  as a m a t t e r  
of l a w .  

"However, i n  t h i s  a c t i o n ,  a v i o l a t i o n  of l a w  
is of  no consequence  u n l e s s  it was a p r o x i m a t e  
c a u s e  of an i n j u r y  found by you to have been  
s u f f e r e d  by t h e  P l a i n t i f f s .  

"The d u t y  of  care w i t h  which an  e l ec t r i c  power 
company is c h a r g e d  c o n s i s t s  n o t  o n l y  i n  t h e  
p r o p e r  i n s  t a l l a t  i o n  o f  t h e  i n s t r u m e n t a l i t y  , 
b u t  i n  t h e  m a i n t e n a n c e  t h e r e o f  i n  a s a f e  con- 



d i t i o n  a t  a l l  times and p l a c e s  and u n d e r  t h e  
c h a n g i n g  c i r c u m s t a n c e s  of t h e  p a r t i c u l a r  case . 
Even i f  a t  t h e  o u t s e t  of t h e  i n s t a l l a t i o n  of 
t h e  equ ipmen t  t h e  company may have  b e e n  
e n t i r e l y  f r e e  f rom f a u l t ,  y e t ,  i f  u n d e r  
c h a n g i n g  c i r c u m s t a n c e s ,  a h a z a r d o u s  c o n d i t i o n  
a r o s e ,  n o n a c t i o n  or t h e  f a i l u r e  t o  a d e q u a t e l y  
remedy s u c h  a  c o n d i t i o n  would c o n s t i t u t e  
n e g l i g e n c e .  " 

A p p e l l a n t  c o n t e n d s  t h a t  s e c t i o n  69-4-201, MCA, i n c o r p o r a t e s  

t h e  e n t i r e  N a t i o n a l  E l e c t r i c a l  S a f e t y  Code and t h a t  t h e  v i o l a t i o n  

o f  a n y  p r o v i s i o n  o f  t h e  Code c o n s t i t u t e s  n e g l i g e n c e  p e r  se .  On 

t h e  o t h e r  hand ,  r e s p o n d e n t  c o n t e n d s  t h a t  o n l y  c o n s t r u c t i o n  s t a n -  

d a r d s  were s p e c i f i c a l l y  a d o p t e d  by t h e  s t a t u t e  and t h e r e f o r e  t h e  

b a l a n c e  o f  t h e  N a t i o n a l  E l e c t r i c  S a f e t y  Code creates o n l y  e v i -  

d e n c e  o f  a s t a n d a r d  o f  care t o  be c o n s i d e r e d  i n  d e t e r m i n i n g  

n e g l i g e n c e .  

W e  f i n d  t h e  t r i a l  c o u r t ' s  c o n s t r u c t i o n  of 69-4-201, MCA, to 

b e  a r e a s o n a b l e  o n e .  The s t a t u t e  o n l y  s p e c i f i c a l l y  i n c o r p o r a t e s  

c o n s t r u c t i o n  s t a n d a r d s .  I n  t h e  a b s e n c e  of  s p e c i f i c  s t a t u t o r y  

i n c o r p o r a t i o n ,  t h e  p r o v i s i o n s  of  t h e  N a t i o n a l  E l ec t r i ca l  S a f e t y  

Code can  o n l y  f u r n i s h  e v i d e n c e  of a s t a n d a r d  of  c a r e .  W e  a f  f i r m  

t h e  g i v i n g  o f  i n s t r u c t i o n  no.  22.  

P l a i n t i f f s  a l s o  a l l e g e  error i n  t h e  c o u r t ' s  f a i l u r e  to g i v e  

t h e i r  p roposed  i n s t r u c t i o n  No. 1 7  , which s t a t e d  t h a t  t h e  c o n t r o l  

c a b l e s  i n  q u e s t i o n  were  w i t h i n  t h e  "communica t ion  l i n e "  de f  i n i -  

t i o n  o f  t h e  N a t i o n a l  Electr ic  S a f e t y  Code ' s  " l i n e  of s i g h t "  r u l e .  

However, t h i s  f a c t  was d i s p u t e d .  D e f e n d a n t  o f f e r e d  t e s t i m o n y  

t h a t  t h e  c o n t r o l  cable was n o t  w i t h i n  t h e  meaning o f  t h e  " l i n e  of 

s i g h t "  r u l e ,  and i f  t h i s  t e s t i m o n y  were b e l i e v e d  by  t h e  j u r y ,  t h e  

code  r e l a t i n g  t h e r e t o  would have no a p p l i c a t i o n .  T h e r e f o r e ,  t h e  

t r i a l  c o u r t  p r o p e r l y  r e f  u sed  p l a i n t i f f s '  i n s t r u c t i o n  N o .  17 

which  mandated t h e  j u r y  f i n d  t h e  c o n t r o l  c a b l e  to be a l i n e  

w i t h i n  t h e  c o d e ' s  " l i n e  of s i g h t "  r u l e .  

W e  f i n d  t h a t  a l l  a s p e c t s  of  p l a i n t i f f s '  t h e o r y  were s u b m i t t e d  

t o  t h i s  j u r y  unde r  t h e  i n s t r u c t i o n s  g i v e n ,  and t h e  i n s t r u c t i o n s  

s u b m i t t e d  by t h e  c o u r t  were c o r r e c t  s t a t e m e n t s  of t h e  l a w .  

NEWLY DISCOVERED EVIDENCE 



A f t e r  t h e  c o n c l u s i o n  of t h e  t r i a l ,  on September  26,  1980 ,  t h e  

p l a i n t i f f s  f i l e d  a  mot ion  f o r  new t r i a l  p u r s u a n t  t o  Rule  59 ,  

M,R.Civ.P. The b a s i s  f o r  a  new t r i a l  was newly d i s c o v e r e d  e v i -  

dence  i n  t h e  form o f  t e s t i m o n y  of one M .  C. Bowman, of Ronan, 

Montana.  Af t e r  h e a r i n g  a rgumen t s  c o n c e r n i n g  t h e  p r o p r i e t y  of 

g r a n t i n g  t h e  new t r i a l  and a f t e r  a l l o w i n g  t h e  t e s t i m o n y  i n  f u l l  

f rom M r .  Bowman, t h e  t r i a l  c o u r t  den ied  t h e  mot ion  f o r  a  new 

t r i a l .  

The p r e r e q u i s i t e s  f o r  g r a n t i n g  a  new t r i a l  on t h e  b a s i s  of 

newly d i s c o v e r e d  e v i d e n c e  a r e  s e t  f o r t h  i n  K e r r i g a n  v .  K e r r i g a n  

( 1 9 4 3 ) ,  115 Mont. 1 3 6 ,  139 P.2d 533,  and K a r t e s  v. K a r t e s  ( 1 9 7 7 )  

175  Mont. 210, 573 P.2d 191 .  They a r e :  (1) t h a t  t h e  e v i d e n c e  

mus t  have come t o  t h e  knowledge of t h e  a p p l i c a n t  s i n c e  t h e  t r i a l ;  

( 2 )  t h a t  it was n o t  want of d i l i g e n c e  on t h e  p a r t  of t h e  moving 

p a r t y  which r e s u l t e d  i n  t h e  e v i d e n c e  f a i l i n g  t o  come to l i g h t  

e a r l i e r ;  ( 3 )  t h a t  t h e  e v i d e n c e  is s o  m a t e r i a l  t h a t  it would prob- 

a b l y  produce  a  d i f f e r e n t  r e s u l t  upon a n o t h e r  t r i a l ;  ( 4 )  t h a t  t h e  

e v i d e n c e  is n o t  m e r e l y  c u m u l a t i v e ;  ( 5 )  t h a t  t h e  a p p l i c a t i o n  is 

s u p p o r t e d  by an a£ f  i d a v i t ;  ( 6 )  t h a t  t h e  e v i d e n c e  must  n o t  be such  

a s  w i l l  o n l y  tend t o  impeach t h e  c r e d i b i l i t y  of a  w i t n e s s .  

The t r i a l  c o u r t  found t h a t  t h e  t e s t i m o n y  of  M r .  Bowman was 

n o t  s o  m a t e r i a l  t h a t  it would p r o b a b l y  produce  a  d i f f e r e n t  r e s u l t  

a t  t r i a l .  A r e v i e w  of M r .  Bowman's t e s t i m o n y  r e v e a l s  t h a t  t h e r e  

a r e  s e r i o u s  c o n c e r n s  r e g a r d i n g  h i s  c r e d i b i l i t y  and t h e  foun- 

d a t i o n a l  b a s i s  f o r  h i s  t e s t i m o n y .  H e  s t a t e d  he d i d  n o t  r e c a l l  

t h e  v a n t a g e  p o i n t  from which he watched t h e  f i r e .  A t  t i m e s  he 

p o s i t i o n e d  h i m s e l f  where he c o u l d  n o t  have s e e n  t h e  f i r e .  

F u r t h e r m o r e ,  he s t a t e d  t h a t  he cou ld  n o t  s e g r e g a t e  what he per -  

s o n a l l y  knew from t h a t  which he had g a r n e r e d  from media r e p o r t s .  

Al though M r .  Bowman's t e s t i m o n y  is o f f e r e d  by p l a i n t i f f  to show 

t h a t  d e f e n d a n t ' s  p o w e r l i n e  s t a r t e d  t h e  f i r e ,  h i s  t e s t i m o n y  a s  

p r e s e n t e d  to t h e  t r i a l  judge is s o  l a c k i n g  i n  i t s  p e r s u a s i v e n e s s  

t h a t  we f i n d  no abuse  of d i s c r e t i o n  on t h e  t r i a l  c o u r t ' s  p a r t  

when it found t h a t  t h e  t e s t i m o n y  would n o t  l i k e l y  produce  a  d i f -  



f e r e n t  r e s u l t .  

T h i s  c a s e  was more t h a n  a d e q u a t e l y  t r i e d  by  c o u n s e l  f o r  a l l  

p a r t i e s .  T r i a l  c o u n s e l  a r e  t o  be commended f o r  t h e  h i g h  d e g r e e  

o f  p r o f e s s i o n a l  competence d i s p l a y e d  i n  t h i s  c a s e .  The t r i a l  was 

l o n g  and d i f f i c u l t .  N o  t r i a l  of such  complex i ty  and l e n g t h  c a n  

b e  p e r f e c t .  However, h e r e  w e  have a  r e c o r d  t h a t  r e v e a l s  n o t  

o n l y  a  h i g h  d e g r e e  of  competence on t h e  p a r t  of c o u n s e l ,  b u t  

o u t s t a n d i n g  work by t h e  t r i a l  judge .  W e  may n o t  a g r e e  w i t h  t h e  

r e s u l t ,  b u t  t h e  p a r t i e s  had a  f a i r  t r i a l  w i t h  a  r e c o r d  a s  f r e e  of 

e r r o r  a s  is p o s s i b l e  to  d e l i v e r  i n  o u r  sys t em of j u s t i c e .  

We a f f i r m .  

We concur: 

Honorable John h i .  McCarv~l, D i s t r i c t  
Judge, s i t t i r g  i t ?  place of I d r .  Justi-ce 
Johr C. Sheehy. 

M r .  J u s t i c e  D a n i e l  J.  Shea a n d  Honorab le  J o h n  M .  McCarvel ,  D i s t r i c t  
J u d g e ,  d i s s e n t  and  w i l l  f i l e  w r i t t e n  d i s s e n t s  l a te r .  


