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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

P e t i t i o n e r s / a p p e l l a n t s  f i l e d  a  p e t i t i o n  f o r  a n  o r d e r  of 

d i s t r i b u t i o n  i n  i n t e s t a c y  nunc p r o  t u n c  i n  t h e  D i s t r i c t  C o u r t  of 

t h e  F i f t e e n t h  J u d i c i a l  D i s t r i c t  i n  and f o r  t h e  County of  

R o o s e v e l t .  The p e t i t i o n  was heard  on J u n e  1 4 ,  1982 ,  and on J u l y  

8, 1 9 8 2 ,  t h e  D i s t r i c t  C o u r t  o r d e r e d  t h e  p e t i t i o n  be d e n i e d .  

P e t i t i o n e r s  a p p e a l .  

E l v i n a  p r e d e c e a s e d  h e r  f a t h e r ,  C h a r l e s  DeTienne who d i e d  

i n t e s t a t e  i n  1945 .  C h a r l e s  D e T i e n n e l s  e s t a te ,  compr i s ed  of  t h e  

f a m i l y  f a r m ,  was d i s t r i b u t e d  to  t h e  s i x  s u r v i v i n g  DeTienne 

c h i l d r e n .  N e i t h e r  E l v i n a  n o r  h e r  h e i r s  were ment ioned  i n  t h e  

i n t e s t a c y  p r o c e e d i n g s .  S h o r t l y  a f t e r  t h e  es tate  was s e t t l e d ,  

Young DeTienne p u r c h a s e d  t h e  i n t e r e s t s  of t h e  r ema in ing  DeTienne  

c h i l d r e n  a t  a p u b l i c  a u c t i o n .  Young DeTienne s o l d  a small por- 

t i o n  o f  t h e  f a rm  l a n d  i n  1 9 4 5  and worked t h e  rest of t h e  l and  

u n t i l  he r e t i r e d .  Upon h i s  r e t i r e m e n t  he s o l d  t h e  fa rm l a n d  to 

h i s  t h r e e  c h i l d r e n .  

On March 11, 1 9 8 2 ,  E l v i n a  B r e n d e n ' s  h e i r s  p e t i t i o n e d  t h e  

D i s t r i c t  C o u r t  f o r  o r d e r  of  d i s t r i b u t i o n  i n  i n t e s t a c y  nunc p r o  

t u n c .  P e t i t i o n e r s  claim t h e  d e c r e e  of d i s t r i b u t i o n  of C h a r l e s  

D e T i e n n e l s  e s t a t e  " m i s t a k e n l y  e x c l u d e s  t h e  h e i r s  o f  E l v i n a  

DeTienne B r e n d e n l s  b e n e f i c i a r i e s  of  s a i d  e s t a t e , "  and t h a t  t h e  

m i s t a k e  was d i s c o v e r e d  J u l y  7, 1981 .  The Dis t r ic t  C o u r t  d e n i e d  

t h e  p e t i t i o n .  P e t i t i o n e r s  a p p e a l .  

The s u b s t a n c e  of t h e  i s s u e s  r a i s e d  on a p p e a l  is w h e t h e r  t h e  

D i s t r i c t  C o u r t  e r r e d  i n  d e n y i n g  t h e  p e t i t i o n  f o r  a n  o r d e r  of 

d i s t r i b u t i o n  i n  i n t e s t a c y  nunc p r o  t u n c .  

The s t a t u t e  i n  e f f e c t  a t  t h e  t i m e  of t h e  d i s t r i b u t i o n  was 

s e c t i o n  91-3516 , R.C.M. 1947 .  The s e c t i o n  s t a t e s :  

" . . . t h e  c o u r t  may, upon mo t ion  of any  p a r t y  
i n t e r e s t e d ,  or upon i t s  own m o t i o n ,  w i t h i n  
s i x t y  d a y s  a f  ter  t h e  r e n d i t i o n  o f  t h e  d e c r e e  15 -- - - - - 
cases o f  i n a d v e r t e n c e ,  or w i t h i n  s i x t y  d a y s  - - 
a f t e r  t h e  d i s c o v e r y  of  t h e  f a c t s  c o n s t i t u t i n g  
t h e  f r a u d ,  r e o p e n  or s e t  a s i d e  any  d e c r e e  of 
a n y  s e t t l e m e n t  on t h e  g r o u n d s  of  i n a d v e r t e n c e  
o r  f r a u d .  " (Emphas i s  s u p p l i e d .  ) 



Here, p e t i t i o n e r s  have  c l a i m e d  t h e  d i s t r i b u t i o n  o f  C h a r l e s  

D e T i e n n e l s  e s t a t e ,  " m i s t a k e n l y  e x c l u d e s  t h e  h e i r s  o f  E l v i n a  

DeTienne."  To rest upon a  claim of  m i s t a k e ,  a p e t i t i o n  mus t  be 

f i l e d  w i t h i n  s i x t y  d a y s  a f t e r  t h e  r e n d i t i o n  of t h e  d e c r e e  to 

comply w i t h  t h e  e f f e c t i v e  s t a t u t e ,  s e c t i o n  91-3516, R.C.M. 1947 .  

Here, t h e  d e c r e e  was e n t e r e d  i n  1945  w h i l e  t h e  p e t i t i o n  was f i l e d  

i n  1 9 8 1 ,  n e a r l y  t h i r t y - s i x  y e a r s  beyond t h e  s t a t u t o r y  t i m e  l i m i t .  

The D i s t r i c t  C o u r t  c o r r e c t l y  d e n i e d  t h e  p e t i t i o n .  

P e t i t i o n e r s  have  s u g g e s t e d  f r a u d  i n  t h e i r  a p p e l l a t e  b r i e f  y e t  

f r a u d  was n o t  a l l e g e d  s p e c i f i c a l l y  i n  t h e i r  p e t i t i o n  as r e q u i r e d  

b y  Rule  9 ( b ) ,  M.R.Civ.P. W e  n o t e ,  however ,  t h a t  any a l l e g a t i o n  

o f  f r a u d  was r e q u i r e d  to be b r o u g h t  b e f o r e  t h e  D i s t r i c t  C o u r t  

w i t h i n  s i x t y  d a y s  o f  d i s c o v e r y  of t h e  f a c t s  of t h e  f r a u d  as pro-  

v i d e d  i n  s e c t i o n  91-3516, R.C.M. 1947 .  Here, p e t i t i o n e r s  s t a t e  

t h e  m i s t a k e  w a s  d i s c o v e r e d  J u l y  7 ,  1 9 8 1 ,  y e t  t h e  p e t i t i o n  was n o t  

f i l e d  u n t i l  March 11, 1982 .  Even i f  t h e r e  was m i s t a k e  which 

c o u l d  c o n s t i t u t e  f r a u d ,  t h e  p e t i t i o n  was n o t  t i m e l y  f i l e d .  

Judgment  is a f  f  i rmed  . 


