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Mr. Ch ie f  J u s t l c e  Frank I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of  
t h e  C o u r t .  

De fendan t  Lapp was c h a r g e d  and c o n v i c t e d  of  n e g l i g e n t  

homic ide  by a  C u s t e r  County j u r y .  H e  now a p p e a l s  t h e  judg-  

ment o f  c o n v i c t i o n  and t h e  d e n i a l  o f  h i s  mo t ion  t o  s u p p r e s s .  

We a f f i r m .  

A t  a round  6:00 a.m. on September  1 6 ,  1981 ,  d e f e n d a n t  

Lapp was i n v o l v e d  i n  a two-car  c o l l i s i o n  i n  C u s t e r  County.  

L a p p ' s  v e h i c l e  was p r o c e e d i n g  e a s t  i n  t h e  west-bound l a n e  o f  

I n t e r s t a t e  94 ,  a  d i v i d e d  highway,  when i t  c o l l i d e d  w i t h  a 

v e h i c l e  d r i v e n  by M e r l i n  Benjamin.  Benjamin d i e d  a s  a  

r e s u l t  of  i n j u r i e s  s u s t a i n e d  i n  t h e  a c c i d e n t .  

Lapp was t a k e n  t o  t h e  h o s p i t a l  by ambulance  b e f o r e  t h e  

i n v e s t i g a t i n g  highway p a t r o l m a n ,  R o b e r t  B i s h o p ,  a r r i v e d  a t  

t h e  s c e n e .  B i shop '  s i n v e s t i g a t i o n  showed t h a t  t h e  Benjamin 

v e h i c l e  had been t r a v e l i n g  v e r y  s l o w l y  a t  t h e  moment o f  

c o l l i s i o n ,  w h i l e  t h e  v e h i c l e  w i t h  l i c e n s e  p l a t e s  r e g i s t e r e d  

t o  Lapp was t r a v e l i n g  a t  a p p r o x i m a t e l y  80 m.p.h. 

B i shop  l e f t  t h e  a c c i d e n t  s c e n e  but was c a l l e d  back a  

s h o r t  t i m e  l a t e r .  On t h e  s econd  v i s i t ,  B i shop  t a l k e d  t o  

Da le  Cunningham, t h e  o t h e r  o c c u p a n t  o f  t h e  Lapp v e h i c l e .  

Cunningham had l e f t  t h e  c a r  a f t e r  t h e  a c c i d e n t  and l a t e r  

r e t u r n e d  a f t e r  B i s h o p ' s  i n i t i a l  d e p a r t u r e .  B i shop  q u e s -  

t i o n e d  Cunningham b r i e f l y  a b o u t  t h e  a c c i d e n t .  Cunningham 

t o l d  t h e  o f f i c e r  h i s  name, s t a t e d  t h a t  h e  had n o t  been  

d r i v i n g  and t o l d  B i shop  t h a t  Lapp was t h e  d r i v e r .  Cunning- 

ham was t h e n  t a k e n  t o  t h e  h o s p i t a l  by ambulance.  

B i shop  f i r s t  q u e s t i o n e d  Lapp a t  t h e  h o s p i t a l  a t  10 :25  

a . m .  t h a t  morning.  Lapp had been  a d m i t t e d  t o  t h e  emergency 

room f o r  minor i n j u r i e s  and f o r  o b s e r v a t i o n .  B i shop  a s k e d  

Lapp h i s  name, d a t e  of b i r t h ,  and whe the r  he  had been  



d r i v i n g  t h e  v e h i c l e  a t  t h e  t i m e  of t h e  a c c i d e n t .  Lapp 

r e sponded  w i t h  h i s  name and d a t e  o f  b i r t h .  He t h e n  s t a t e d  

t h a t  h e  was d r i v i n g ,  t h a t  t h e  a c c i d e n t  was " a l l  h i s  f a u l t , "  

and t h a t  t h e y  " c o u l d  do  a n y t h i n g  t h e y  wanted  t o "  w i t h  him. 

Lapp was n o t  g i v e n  a  Miranda warn ing  p r i o r  t o  q u e s -  

t i o n i n g .  T h e r e  were  two n u r s e s  p r e s e n t  w h i l e  Lapp was 

q u e s t i o n e d .  A t  no t ime  p r i o r  t o ,  d u r i n g  o r  i m m e d i a t e l y  

a f t e r  h i s  t a l k  w i t h  Lapp d i d  B i shop  p l a c e  d e f e n d a n t  under  

a r r e s t .  

L a p p ' s  b l o o d - a l c o h o l  a n a l y s i s  e s t a b l i s h e d  a  b l o o d  

a l c o h o l  c o n t e n t  of a p p r o x i m a t e l y  . 225% a t  t h e  t i m e  o f  t h e  

a c c i d e n t .  B i shop  f u r t h e r  examined b o t h  v e h i c l e s  and d i s -  

c o v e r e d  a  t o o t h  imbedded i n  L a p p ' s  d a s h b o a r d  n e a r  t h e  c e n t e r  

b u t  on t h e  p a s s e n g e r  s i d e .  I t  was l a t e r  e s t a b l i s h e d  t h a t  

t h e  t o o t h  was Cunningham's .  

Lapp p r e s e n t s  f o u r  i s s u e s  on  a p p e a l :  

( I )  Whether d e f e n d a n t  was " i n  c u s t o d y "  when q u e s t i o n e d  

by P a t r o l m a n  B i shop ;  

( 2 )  Whether t h e  a t t e n d i n g  p h y s i c i a n  s h o u l d  have  been  

a l l o w e d  t o  t e s t i f y  a s  t o  whe the r  i n j u r i e s  s u f f e r e d  by t h e  

o t h e r  o c c u p a n t  o f  d e f e n d a n t ' s  c a r  were  c o n s i s t e n t  w i t h  h i s  

hav ing  s t r u c k  t h e  s t e e r i n g  whee l ;  

( 3 )  Whether t h e  j u r y  was p r o p e r l y  i n s t r u c t e d  on t h e  

f a c t o r s  t o  c o n s i d e r  i n  d e t e r m i n i n g  t h e  r e l i a b i l i t y  o f  

d e f e n d a n t ' s  a d m i s s i o n ;  and 

( 4 )  Whether s u b s t a n t i a l  e v i d e n c e  s u p p o r t s  t h e  v e r d i c t .  

Lapp f i r s t  c o n t e n d s  t h a t  h e  was " i n  c u s t o d y "  when 

q u e s t i o n e d  by P a t r o l m a n  B i shop  a t  t h e  h o s p i t a l .  H e  a r g u e s  

t h a t  a t  t h a t  p o i n t  o f  q u e s t i o n i n g  h e  had become t h e  f o c u s  o f  

t h e  i n v e s t i g a t i o n  and t h a t  t h e  q u e s t i o n i n g  had t h e r e f o r e  



p a s s e d  f rom t h e  i n v e s t i g a t o r y  s t a g e  t o  t h e  a c c u s a t o r y  s t a g e  

a s  d i s t i n g u i s h e d  i n  Escobedo v.  I l l i n o i s  ( 1 9 6 4 ) ,  378 U . S .  

478,  84 S .Ct .  1 7 5 8 ,  12  L.Ed.2d 977. D e f e n d a n t  a s s e r t s  t h a t  

where s u c h  a c c u s a t o r i a l  a t t e n t i o n  had  f o c u s e d  upon him, t h e  

q u e s t i o n i n g  became c u s t o d i a l  i n t e r r o g a t i o n  and t h e  p a t r o l m a n  

was r e q u i r e d  t o  g i v e  Miranda  w a r n i n g s  p r i o r  t o  q u e s t i o n i n g .  

Miranda  v .  A r i z o n a  ( 1 9 6 6 ) ,  384 U.S. 436, 86 S .C t .  1602 ,  1 6  

E.Ed.2d 694.  Where t h e  p a t r o l m a n  f a i l e d  t o  g i v e  s u c h  

w a r n i n g s ,  Lapp c o n c l u d e s  t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  

f a i l i n g  t o  s u p p r e s s  h i s  s t a t e m e n t .  Lapp a l s o  a r g u e s  t h a t  

t h e  c i r c u m s t a n c e s  of  q u e s t i o n i n g  were  s u c h  as t o  s i g n i f i -  

c a n t l y  d e p r i v e  him o f  h i s  f r eedom o f  a c t i o n .  We r e j e c t  b o t h  

a r g u m e n t s .  

L a p p ' s  r e l i a n c e  o n  E s c o b e d o ' s  d i s t i n c t i o n  b e t w e e n  

i n v e s t i g a t o r y  and a c c u s a t o r y  s t a g e s  is m i s p l a c e d .  The 

U n i t e d  S t a t e s  Supreme C o u r t ,  i n  Mi randa ,  d e f i n e d  " c u s t o d i a l  

i r r t e r r o g a t i o n "  a s  " q u e s t i o n i n g  i n i t i a t e d  by law e n f o r c e m e n t  

o f f i c e r s  a f t e r  a  p e r s o n  h a s  been  t a k e n  i n t o  c u s t o d y  o r  

o t h e r w i s e  d e p r i v e d  o f  h i s  f r eedom o f  a c t i o n  i n  any  s i g n i f i -  

c a n t  way." 384 U . S .  a t  444,  86 S .Ct .  a t  1612 ,  16  L.Ed.2d a t  

7 0 6 .  (Emphas i s  a d d e d . )  I n  F o o t n o t e  4  f o l l o w i n g  t h a t  

d e f i n i t i o n  t h e  C o u r t  s t a t e d :  " T h i s  is what  we meant  i n  

Escobedo  when w e  s p o k e  o f  a n  i n v e s t i g a t i o n  which  had f o c u s e d  

on  a n  a c c u s e d . "  Mi randa ,  384 U.S. a t  444,  86 S .Ct .  a t  1612 ,  

1 6  L.Ed.2d a t  706. The C o u r t  h a s  s i n c e  f l a t l y  a p p l i e d  t h e  

r u l e  t n a t  "Miranda w a r n i n g s  a re  r e q u i r e d  o n l y  when t h e r e  h a s  

been s u c h  a  r e s t r i c t i o n  on a p e r s o n ' s  f r eedom a s  t o  r e n d e r  

him ' i n  c u s t o d y . ' "  Oregon v .  lblathiason ( 1 9 7 7 ) ,  429 U.S. 

492,  495,  97 S . C t .  711,  714 ,  50 L.Ed.2d 714 ,  719. (Emphas i s  

added .  ) 



T h i s  C o u r t  h a s  f o l l o w e d  Oregon v. X a t h i a s o n  i n  apply- 

i n g  t h a t  t e s t .  S t a t e  v. G r a v e s  ( 1 9 8 1 ) ,  Mont. I 

6 2 2  P.2d 203 ,  207,  38 S t .Rep .  9 ,  1 2 ;  S t a t e  v .  Dupre ( 1 9 8 2 ) ,  

Nont . , 650 P.2d 1381 ,  39 S t .Rep .  1660. I n  Dupre ,  

t h i s  C o u r t  s t a t e d  t h a t  " [ a ]  c u s t o d i a l  i n t e r r o g a t i o n  s i t u a -  

t i o n  r e q u i r i n g  M i r a n d a  w a r n i n g s  i s  n o t  c r e a t e d  s i m p l y  

b e c a u s e  an  i n d i v i d u a l  is  t h e  f o c u s  o f  a n  i n v e s t i g a t i o n . "  

650 P.2d a t  1384 ,  39 S t .Rep .  a t  1663 .  T h e  i s s u e  t h e n  

becomes whe the r  Lapp was " d e p r i v e d  o f  h i s  f reedom of  a c t i o n  

i n  any  s i g n i f i c a n t  way." We h o l d  t h a t  he  was n o t .  

C o u r t s  have  c o n s i d e r e d  a  number o f  f a c t o r s  i n  d e t e r -  

m in ing  whether  a s u s p e c t  is i n  c u s t o d y  o r  h a s  been  s i g n i -  

f i c a n t l y  d e p r i v e d  o f  h i s  f r eedom o f  a c t i o n  f o r  p u r p o s e s  o f  

iq i randa  w a r n i n g s .  The f a c t o r s  i n c l u d e  t h e  p l a c e  o f  i n t e r r o -  

g a t i o n ,  t h e  t i m e  o f  i n t e r r o g a t i o n ,  p e r s o n s  p r e s e n t  d u r i n g  

i n t e r r o g a t i o n ,  whe the r  Miranda  w a r n i n g s  were  g r a t u i t o u s l y  

g i v e n ,  t h e  l e n g t h  and mood o f  i n t e r r o g a t i o n ,  and w h e t h e r  o r  

n o t  t h e  s u s p e c t  was a r r e s t e d  f o l l o w i n g  q u e s t i o n i n g .  Cummings 

v .  S t a t e  ( 1 9 7 5 ) ,  27 Md.App. 361,  341  A.2d 294,  303-305. I n  

Cummings, t h e  c o u r t  a l s o  n o t e d  t h e  i r r e l e v a n c y  o f  t h e  

" i n v e s t i g a t i v e  f o c u s "  c r i t e r i a  f o l l o w i n g  Miranda .  341  A. 2d 

a t  306. I t  d i s t i n g u i s h e d  E s c o b e d o ' s  s u b j e c t i v e  r u l e  (whe- 

t h e r  a p o l i c e  o f f i c e r  t h i n k s  t h a t  t h e  s u s p e c t  is t h e  f o c u s  

o f  t h e  i n v e s t i g a t i o n )  f rom t h e  o b j e c t i v e  Miranda  s t a n d a r d  

( w h e t h e r  o r  n o t  a r e a s o n a b l e  p e r s o n  b e i n g  i n t e r r o g a t e d  would 

f e e l  h e  was i n  c u s t o d y  or  o t h e r w i s e  s i g n i f i c a n t l y  d e p r i v e d  

o f  h i s  f r e e d o m ) .  See  a l s o ,  Lowe v .  U n i t e d  S t a t e s  ( 9 t h  C i r .  

1969), 407 F.2d 1391 ,  1397 ;  W i l l i a m s  v.  U n i t e d  S t a t e s  ( 9 t h  

C i r .  1 9 6 7 ) ,  381  F.2d  20,  22. The c o u r t  i n  Cummings n o t e d  

t h a t  t h e  m a j o r i t y  o f  c a s e s  have  h e l d  t h a t  i n - h o s p i t a l  



q u e s t i o n i n g  d o e s  n o t  amount t o  c u s t o d i a l  i n t e r r o g a t i o n .  341 

A.2d a t  301.  

T h e r e  t h e  q u e s t i o n i n g  t ook  p l a c e  i n  a h o s p i t a l  room a t  

a b o u t  noon. The s u s p e c t ' s  w i f e  and a n o t h e r  p e r s o n  were  

p r e s e n t  d u r i n g  t h e  b r i e f  and  n o n a c c u s a t o r y  i n t e r v i e w .  R e  

was n o t  p l a c e d  under  a r r e s t  b e f o r e ,  d u r i n g  o r  a f t e r  t h e  

q u e s t i o n i n g .  The c o u r t  found  t h a t  t h e  q u e s t i o n i n g  was 

n o n c u s t o d i a l  i n  n a t u r e .  

I n  t h e  i n s t a n t  c a s e ,  Lapp was q u e s t i o n e d  i n  t h e  

emergency room of  t h e  h o s p i t a l  w i t h  two n u r s e s  p r e s e n t .  

P a t r o l m a n  B i shop  a s k e d  Lapp o n l y  h i s  name, h i s  d a t e  of  

b i r t h ,  whe ther  he  was d r i v i n g ,  what  s p e e d  h e  was t r a v e l i n g ,  

and whe the r  he  would be w i l l i n g  t o  t a k e  a  b lood  t e s t .  H e  

was n o t  p l a c e d  under  a r r e s t  b e f o r e ,  d u r i n g  o r  i m m e d i a t e l y  

f o l l o w i n g  t h e  q u e s t i o n i n g .  

T h i s  C o u r t  h a s  p r e v i o u s l y  c o n s i d e r e d  i n - h o s p i t a l  

i n t e r r o g a t i o n .  S t a t e  e x  r e l .  B e r g e r  v .  D i s t r i c t  C o u r t  

(1967), 150 Mont. 1 2 8 ,  432 P.2d 93. T h e r e ,  w e  n o t e d  t h a t  

t h e  d e f e n d a n t  was n o t  " i n  c u s t o d y "  i n  a n y  l e g a l  s e n s e  o f  t h e  

word. Nor was s h e  o t h e r w i s e  s i g n i f i c a n t l y  d e p r i v e d  o f  h e r  

f r e e d o m .  We h e l d  t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  

s u p p r e s s i n g  s t a t e m e n t s  when no c o e r c i o n  w a s  u sed  t o  overcome 

t h e  s u s p e c t ' s  f reedom o f  c h o i c e .  Our p o s i t i o n  h a s  n o t  

changed .  See  a l s o :  P e o p l e  v. G i l b e r t  ( 1 9 6 7 ) ,  8  Plich.App. 

393, 154 N.W.2d 800; S t a t e  v. S a n d o v a l  ( 1 9 6 9 ) ,  92 I d a h o  853 ,  

4 5 2  P.2d 350;  S t a t e  v .  Brunner  ( 1 9 7 3 ) ,  2 1 1  Kan. 596 ,  507 

P.2d 233. The D i s t r i c t  C o u r t  p r o p e r l y  d e n i e d  L a p p ' s  m o t i o n  

t o  s u p p r e s s  upon f i n d i n g  t h a t  t h e  q u e s t i o n i n g  was n o n c u s t o -  

d i a l  i n  n a t u r e .  

Lapp n e x t  r a i s e s  t h e  a rgumen t  t h a t  t h e  a t t e n d i n g  



p h y s i c i a n  s h o u l d  have  Seen  a l l o w e d  t o  t e s t i f y  a s  t o  whe the r  

i n j u r i e s  s u f f e r e d  by Cunningham were  c o n s i s t e n t  w i t h  h i s  

h a v i n g  s t r u c k  t h e  s t e e r i n g  whee l .  Dur ing  c r o s s - e x a m i n a t i o n  

of t h e  p h y s i c i a n  by d e f e n s e  c o u n s e l ,  t h e  f o l l o w i n g  exchange  

took  p l a c e :  

"Q. A r e  t h e r e  a n y t h i n g - - i s  t h e r e  any- 
t h i n g  a b o u t  Mr. L a p p ' s  i n j u r i e s  f rom your  
e x a m i n a t i o n  of  him, t h a t  is  c o n s i s t e n t  
w i t h  h i s  b e i n g  t h e  d r i v e r ?  

"MR. HAKER: I ' m  g o i n g  t o  o b j e c t  t o  t h a t .  

"THE COURT: S u s t a i n e d .  

"BY MR. H U S S :  Q. Bave you i n  your  y e a r s  
o f  t r a i n i n g  and a s  a  p h y s i c i a n  and s u r -  
geon ,  had a n  o p p o r t u n i t y  t o  v iew v i c t i m s  
of a u t o m o b i l e  a c c i d e n t s ?  A. Y e s .  

"Q. Approx ima te ly  how many v i c t i m s  o f  
a u t o m o b i l e  a c c i d e n t s  would you s a y  y o u ' v e  
s e e n ?  A. Hundreds .  

Q. I n  v i e w i n g  t h o s e  v i c t i m s ,  a r e  you 
a b l e  to--and t h e  t y p e s  of  i n j u r i e s  t h a t  
t hey  r e c e i v e d ,  a r e  you a b l e  t o  a r r i v e  a t  
any c o n c l u s i o n s  a s  t o  how t h e y  r e c e i v e d  
t h e i r  i n j u r i e s  i n  an au to rnob i l e  a c c i d e n t ?  
A. You n o r m a l l y  d o n ' t  do t h a t ,  b e c a u s e  I 
t h i n k  i t ' s  c o n j e c t u r e  on o u r  p a r t ,  s o  w e  
t a k e  c a r e  of what i s  wrong and u s u a l l y  
f o c u s  on t h a t .  " 

D e i e n s e  c o u n s e l  t h e n  made f o u r  a t t e m p t s  t o  a s k  t h e  d o c t o r  

whether  t h e  i n j u r i e s  s u s t a i n e d  by Cunningham were  c o n s i s t e n t  

w i t h  t h e  i n j u r i e s  t h a t  c a n  be  s u s t a i n e d  by s t r i k i n g  a  

s t e e r i n g  whee l .  The S t a t e  o b j e c t e d  i n  e a c h  i n s t a n c e  on t h e  

b a s i s  t h a t  t h e  w i t n e s s  had i n d i c a t e d  it would be  c o n j e c t u r e  

on  h i s  p a r t  t o  t r y  t o  s t a t e  t h a t .  The D i s t r i c t  C o u r t  

s u s t a i n e d  e a c h  o b j e c t i o n .  On t h e  t h i r d  a t t e m p t ,  t h e  c o u r t  

s u s t a i n e d  on t h e  b a s i s  t h a t  d e f e n s e  c o u n s e l  was i n v a d i n g  t h e  

p r o v i n c e  of  t h e  j u r y .  

De fendan t  a r g u e s  t h a t  t h e  p h y s i c i a n  was n o t  a s k e d  t o  

draw t h e  u l t i m a t e  c o n c l u s i o n  t h a t  Cunningham had s t r u c k  t h e  



s t e e r l n g  whee l  w i t h  h i s  c h e s t .  R a t h e r ,  t h e  d o c t o r  was 

p r o p e r l y  a s k e d  a s  a n  e x p e r t  w i t n e s s  t o  g i v e  a n  o p i n i o n  a s  t o  

t h e  c a u s e  o f  i n j u r i e s .  We a g r e e  t h a t  u n d e r  no rma l  c i r cum-  

s t a n c e s  t h e  d o c t o r ' s  o p i n i o n  a s  t o  t h e  c a u s e  o f  Cunningham's  

i n j u r i e s  would h a v e  been  a d m i s s i b l e .  S t a t e  v .  C l o s e  ( 1 9 8 1 ) ,  

Mont . , 623 P.2d 940 ,  946 ,  38  S t .Rep .  1 7 7 ,  184 .  

The D i s t r i c t  C o u r t  e r r e d  i n  s u s t a i n i n g  t h e  o b j e c t i o n  on  t h e  

b a s i s  t h a t  t h e  q u e s t i o n  i n v a d e d  t h e  p r o v i n c e  o f  t h e  j u r y .  

Where p r e j u d i c e  is  a l l e g e d  i n  a  c r i m i n a l  c a s e ,  it w i l l  

n o t  be  presumed b u r  mus t  be  e s t a b l i s h e d  f rom t h e  r e c o r d  t h a t  

a  s u b s t a n t i a l  r i g h t  h a s  b e e n  d e n i e d .  S t a t e  v. Dupre ,  650 

P.2d a t  1 3 8 6 ,  39 S t .Rep .  a t  1666 .  

I n  t h e  i n s t a n t  c a s e  d e f e n s e  c o u n s e l  l a i d  a n  i n a d e q u a t e  

f o u n d a t i o n  f o r  e l i c i t i n g  t e s t i m o n y  on  t h e  c a u s e  o f  t h e  

i n j u r i e s .  The p h y s i c i a n  s p e c i f i c a l l y  s t a t e d  t h a t  h e  d i d  n o t  

n o r m a l l y  fo rm c o n c l u s i o n s  a s  t o  t h e  c a u s e  o f  i n j u r i e s  i n  

automobile a c c i d e n t s  b e c a u s e  it would o n l y  b e  c o n j e c t u r e  on  

h i s  p a r t .  The o b j e c t i o n s  s h o u l d  h a v e  b e e n  s u s t a i n e d  on  t h a t  

b a s i s .  F u r t h e r ,  d e t a i l e d  t e s t i m o n y  was e l i c i t e d  on L a p p ' s  

f a i r l y  m i n o r  i n j u r i e s  a n d  o n  C u n n i n g h a m ' s  e x t e n s i v e  

i n j u r i e s .  F i n a l l y ,  t h e  two ambulance  a t t e n d a n t s  t e s t i f i e d  

t h a t  Cunningham's  i n j u r i e s  were c o n s i s t e n t  w i t h  i m p a c t  w i t h  

a s t e e r i n g  whee l  and t h a t  Lapp had  no i n j u r i e s  c o n s i s t e n t  

w i t h  s u c h  i m p a c t .  

T h e r e  was s u f f i c i e n t  e v i d e n c e  b e f o r e  t h e  j u r y  on  t h e  

e x t e n t  of  b o t h  i n d i v i d u a l s '  i n j u r i e s  and  t h e  p o s s i b l e  c a u s e s  

o f  t h o s e  i n j u r i e s  t o  a l l o w  a j u r y  d e t e r m i n a t i o n .  Cf .  Weber 

v .  B i d d l e  ( 1 9 6 7 ) ,  72 Wash.2d 22 ,  431  P.2d 705 ,  708.  Defen-  

d a n t  h a s  f a i l e d  t o  d e m o n s t r a t e  p r e j u d i c e .  Any e r r o r  was 

h a r m l e s s .  S t a t e  v .  F i t z p a t r i c k  ( 1 9 8 0 ) ,  Mont. I 



Defendant  n e x t  c h a l l e n g e s  t h e  D i s t r i c t  C o u r t ' s  r e f u s a l  

t o  g i v e  a j u r y  i n s t r u c t i o n  d e t a i l i n g  f a c t o r s  t h e  j u r y  s h o u l d  

c o n s i d e r  i n  d e t e r m i n i n g  t h e  r e l i a b i l i t y  of  d e f e n d a n t ' s  ad- 

m i s s i o n .  H e  c o n t e n d s  t h a t  t h e  f o l l o w i n g  i n s t r u c t i o n  s h o u l d  

have  been  g i v e n :  

" I n  c o n s i d e r i n g  t h e  w e i g h t  and e f f e c t  o f  
p r i o r  s t a t e m e n t s ,  i f  any ,  by a  w i t n e s s  
i n c o n s i s t e n t  w i t h  t h e  w i t n e s s e s  [ s i c ]  
t e s t i m o n y  a t  t r i a l ,  you may c o n s i d e r  t h e  
w i t n e s s e s  [ s i c ]  p h y s i c a l  and m e n t a l  con- 
d i t i o n  a t  t h e  t i m e  o f  t h e  making o f  s u c h  
s t a t e m e n t ,  h i s  i n t o x i c a t i o n  o r  l a c k  o f  
i n t o x i c a t i o n ,  whether  s u c h  s t a t e m e n t  was 
g i v e n  under  o a t h ,  any b i a s ,  p r e j u d i c e ,  
i n t e r e s t  o r  m o t i v e  t h a t  t h e  w i t n e s s  may 
have had i n  making s u c h  s t a t e m e n t  and 
whether  t h e  w i t n e s s  a d m i t s  o r  d e n i e s  t h e  
making of s u c h  p r i o r  s t a t e m e n t . "  

T h i s  C o u r t  h a s  p r e v i o u s l y  h e l d  t h a t  "where t h e  j u r y  i s  ade-  

q u a t e l y  i n s t r u c t e d  no e r r o r  o c c u r s  f o r  f a i l u r e  t o  g i v e  a  

p a r t y ' s  p roposed  i n s t r u c t i o n  which is  a l r e a d y  c o v e r e d . "  

S t a t e  v. Smith ( 1 9 7 5 ) ,  168 Mont. 93,  1 0 0 ,  541  P.2d 351,  355. 

I n  such  a  s i t u a t i o n ,  c o u n s e l  h a s  f u l l  o p p o r t u n i t y  t o  a r g u e  

t h e  m e r i t s  of t h e  d e f e n s e .  Here ,  s u b s t a n c e  of t h e  r e f u s e d  

i n s t r u c t i o n  was a d e q u a t e l y  cove red  by I n s t r u c t i o n  No. 1 7 ,  

which d e f i n e d  a d m i s s i o n s  and t h e n  s t a t e d :  

"You a r e  t h e  e x c l u s i v e  j u d g e s  a s  t o  whe- 
t h e r  an a d m i s s i o n  was made by t h e  d e f e n -  
d a n t  and i f  t h e  s t a t e m e n t  is  t r u e  i n  
whole o r  i n  p a r t .  I f  you s h o u l d  f i n d  
t h a t  such  s t a t e m e n t  is  e n t i r e l y  u n t r u e ,  
you must  r e j e c t  i t .  I f  you f i n d  i t  is 
t r u e  i n  p a r t ,  you may c o n s i d e r  t h a t  p a r t  
which you f i n d  t o  be t r u e .  

"Ev idence  of  an  o r a l  a d m i s s i o n  of  t h e  de-  
f e n d a n t  o u g h t  t o  be viewed w i t h  c a u t i o n . "  

Defense  c o u n s e l  e l i c i t e d  e x t e n s i v e  t e s t i m o n y  conce rn -  

i n g  L a p p ' s  i n j u r i e s ,  h i s  d i s o r i e n t a t i o n ,  and a l l  of  t h e  

c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  a d m i s s i o n .  The j u r y  was 



a d e q u a t e l y  i n s t r u c t e d .  

De fendan t  f i n a l l y  c h a l l e n g e s  t h e  s u f f i c i e n c y  of  t h e  

e v i d e n c e .  He a r g u e s  t h a t  u n r e f u t e d  e v i d e n c e  p r e s e n t e d  by 

t h e  d e f e n s e  e x p e r t  w i t n e s s  e s t a b l i s h e d  t h a t  i t  was p h y s i -  

c a l l y  i m p o s s i b l e  f o r  Lapp t o  have beer: i n  t h e  d r i v e r ' s  s e a t  

and f o r  Cunningham t o  have  been i n  t h e  p a s s e n g e r ' s  s e a t .  

D e f e n d a n t ' s  e x p e r t  w i t n e s s ,  a  fo rmer  p h y s i c s  i n s t r u c t o r  a t  

Miles C i t y  Community C o l l e g e ,  t e s t i f i e d  t h a t  i f  t h e  r e a r  of 

t h e  Lapp v e h i c l e  swung t o  t h e  r i g h t  a f t e r  i m p a c t ,  t h e  

o c c u p a n t s  of t h e  c a r  would have  been  thrown toward t h e  r i g h t  

o f  t h e  v e h i c l e .  Lapp c o n c l u d e d  t h a t  Cunningham must  have  

been  i n  t h e  d r i v e r ' s  s e a t  s i n c e  h i s  t o o t h  was imbedded i n  

t h e  d a s h b o a r d  t o  t h e  r i g h t  o f  t h e  s t e e r i n g  whee l .  De fendan t  

a l s o  a r g u e s  t h a t  t h e  i n j u r i e s  s u s t a i n e d  by t h e  two o c c u p a n t s  

o f  t h e  c a r  a r e  c o n s i s t e n t  t o  s u p p o r t  t h e  d e f e n s e  c o n t e n t i o n  

t h a t  Cunningham was t h e  d r i v e r .  

T h i s  C o u r t  a p p l i e s  t h e  s t a n d a r d  s e t  f o r t h  by t h e  

Un i t ed  S t a t e s  Supreme C o u r t  i n  J a c k s o n  v .  V i r g i n i a  ( 1 9 7 9 ) ,  

443 U.S. 307,  319 ,  99 S .Ct .  2781, 2789, 61  L.Ed.2d 560 ,  573,  

and a d o p t e d  i n  S t a t e  v. P l o u f f e  ( 1 9 8 2 ) ,  Mont. I 

6 4 6  P.2d 533,  538,  39 S t .Rep .  1064 ,  1070.  The J a c k s o n  

s t a n d a r d  is " w h e t h e r ,  a f t e r  v i e w i n g  t h e  e v i d e n c e  i n  t h e  

l i g h t  most  f a v o r a b l e  t o  t h e  p r o s e c u t i o n ,  any r a t i o n a l  t r i e r  

of f a c t  c o u l d  have  found t h e  e s s e n t i a l  e l e m e n t s  o f  t h e  c r i m e  

beyond a  r e a s o n a b l e  doub t . "  6 4 6  P.2d a t  538,  39 S t .Rep .  a t  

1070.  Apply ing  t h a t  s t a n d a r d ,  w e  f i n d  s u f f i c i e n t  e v i d e n c e  

t o  s u p p o r t  t h e  v e r d i c t .  

When f a c e d  w i t h  c o n f l i c t i n g  e v i d e n c e ,  t h i s  C o u r t  w i l l  

n o t  o v e r t u r n  t h e  a  j u r y ' s  v e r d i c t  where  s u f f i c i e n t  e v i d e n c e  

t o  s u s t a i n  t h e  c o n v i c t i o n  is c o n t a i n e d  i n  t h e  r e c o r d  even  



though enough e v i d e n c e  t o  p r o v e  t h e  c o n t r a r y  c o n c l u s i o n  is 

a l s o  p r e s e n t  i n  t h e  r e c o r d .  S t a t e  v .  Campbell  ( 1 9 8 0 ) ,  

Mont . , 615 P.2d 190 ,  2 0 0 ,  37 St .Kep.  1337 ,  1348.  The 

d e f e n d a n t  i n  Campbel l  was a l s o  c h a r g e d  w i t h  n e g l i g e n t  homi- 

c i d e  a f t e r  a  d e a t h  r e s u l t i n g  from an  a c c i d e n t .  D e f e n d a n t ' s  

p h y s i c s  e x p e r t  t e s t i f i e d  t h a t  t h e  d r i v e r  of  t h e  v e h i c l e  

would have  been  thrown from t h e  c a r  a s  a  r e s u l t  o f  t h e  c o l -  

l i s i o n .  Defendan t  was found i n s i d e  t h e  v e h i c l e .  The S t a t e  

p r e s e n t e d  c o n f l i c t i n g  t e s t i m o n y  t h a t  i n c l u d e d  a  s t a t e m e n t  by 

one of  t h e  p a s s e n g e r s  t h a t  Campbell  was t h e  d r i v e r .  W e  

uphe ld  C a m p b e l l ' s  c o n v i c t i o n .  

Here ,  t h e  S t a t e  i n t r o d u c e d  e v i d e n c e  showing t h a t  t h e  

l i c e n s e  p l a t e s  on t h e  v e h i c l e  were i s s u e d  t o  Lapp. Defen- 

d a n t  and Cunningham e a c h  t o l d  P a t r o l m a n  B i shop  t h a t  Lapp was 

d r i v i n g .  Cunningham t e s t i f i e d  t h a t  he  d i d  n o t  remember e v e r  

h a v i n g  d r i v e n  L a p p ' s  v e h i c l e .  F i n a l l y ,  Cunningham's  t o o t h  

was imbedded i n  t h e  d a s h b o a r d  on t h e  p a s s e n g e r  s i d e  o f  t h e  

v e h i c l e .  S u b s t a n t i a l  e v i d e n c e  s u p p o r t s  t h e  c o n v i c t i o n .  

Af f i rmed.  

%wJAtp-, 
Chief  J u s t i c e  
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