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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

F o l l o w i n g  an  o r d e r  t o  show c a u s e  h e a r i n g ,  t h e  D i s t r i c t  C o u r t  

o r d e r e d  t h a t  p l a i n t i f f  t a k e  t empora ry  p o s s e s s i o n  of d e f e n d a n t ' s  

1 9 6 5  Kenworth d i e s e l  t r u c k .  De fendan t  a p p e a l s .  

P l a i n t i f  £ / r e s p o n d e n t  i n i t i a t e d  t h i s  a c t i o n  b y  f i l i n g  a 

c o m p l a i n t  i n  t h e  S u p e r i o r  C o u r t  of t h e  S t a t e  of  Washing ton  i n  and 

f o r  t h e  County o f  King ,  a l l e g i n g  b r e a c h  of  c o n t r a c t ,  r e p l e v i n ,  

m i s r e p r e s e n t a t i o n  and t o r t  of o u t r a g e .  The c o m p l a i n t  arose o u t  

o f  a n  o r a l  a g r e e m e n t  be tween  p l a i n t i f f  and d e f e n d a n t  i n  

Wash ing ton  i n  J u n e  1981 ,  whereby  p l a i n t i f f  l oaned  d e f e n d a n t  

$15 ,000  a t  24 p e r c e n t  i n t e r e s t  t o  p u r c h a s e  a 1 9 6 5  Kenworth d i e s e l  

t r u c k  and d e f e n d a n t  was to g r a n t  p l a i n t i f f  an  oral  s e c u r i t y  

i n t e r e s t  i n  t h e  t r u c k  and r e p a y  t h e  l o a n  a t  t h e  ra te  of $500 p e r  

month .  The c e r t i f i c a t e  of  t i t l e  was i n  a p p e l l a n t  Murphy 's  name, 

and t h e r e  was no l e a s e h o l d  r e c o r d e d .  P l a i n t i f f  a lso a l l e g e s  he 

was t o  r e c e i v e  t h e  g r e a t e r  of  $350 p e r  month or 10 p e r c e n t  of t h e  

d e f e n d a n t ' s  n e t  r e c e i p t s  f rom h a u l i n g  f r e i g h t  w i t h  t h e  t r u c k .  

None of  t h e  ag reemen t  was i n  w r i t i n g .  D e f e n d a n t  p a i d  p l a i n t i f f  

$1 ,000  and t h e n  made no o t h e r  payments .  

When p l a i n t i f f  l o c a t e d  d e f e n d a n t  and d e f e n d a n t ' s  t r u c k  i n  

M i s s o u l a ,  Montana,  p l a i n t i f f  f i l e d  a c o m p l a i n t  i n  t h e  F o u r t h  

J u d i c i a l  D i s t r i c t ,  i n  and f o r  t h e  County of M i s s o u l a ,  a l l e g i n g  

b r e a c h  o f  c o n t r a c t ,  r e p l e v i n ,  m i s r e p r e s e n t a t i o n  and t o r t  of  

o u t r a g e .  T h i s  c o m p l a i n t  was f i l e d  on J a n u a r y  20 ,  1982 .  Along 

w i t h  t h e  c o m p l a i n t ,  p l a i n t i f f  f i l e d  a m o t i o n  r e q u i r i n g  d e f e n d a n t  

t o  a p p e a r  and show c a u s e  why a n  i n j u n c t i o n  p e n d e n t e  l i t e  s h o u l d  

n o t  be i s s u e d  r e s t r a i n i n g  d e f e n d a n t  from removing t h e  t r u c k  from 

i t s  l o c a t i o n  i n  M i s s o u l a  d u r i n g  t h e  pendency  of  t h i s  a c t i o n ,  and 

f u r t h e r  f o r  a n  o r d e r  r e q u i r i n g  d e f e n d a n t  to a p p e a r  and show c a u s e  

why p l a i n t i f f  s h o u l d  n o t  o b t a i n  t e m p o r a r y  p o s s e s s i o n  of t h e  t r u c k  

p e n d i n g  t h e  outcome o f  t h i s  a c t i o n .  F o l l o w i n g  t h e  show c a u s e  

h e a r i n g  on F e b r u a r y  1 7 ,  1 9 8 2 ,  and F e b r u a r y  22,  1 9 8 2 ,  t h e  D i s t r i c t  

C o u r t  o r d e r e d  t h e  p l a i n t  i f f  t a k e  immed ia t e  t empora ry  p o s s e s s  i o n  



o f  t h e  t r u c k  pend ing  t h e  outcome of  t h i s  a c t i o n .  The D i s t r i c t  

C o u r t  f u r t h e r  o r d e r e d  p l a i n t i f f  to pay a l l  o u t s t a n d i n g  towing  and 

s t o r a g e  c h a r g e s  on t h e  t r u c k  and to p o s t  a $16 ,000  bond to i n s u r e  

t h e  r e t u r n  o f  t h e  t r u c k  i n  t h e  e v e n t  of  a n  a d v e r s e  r u l i n g .  The 

D i s t r i c t  C o u r t  a l l o w e d  p l a i n t i f f  to o p e r a t e  t h e  t r u c k  to m i t i g a t e  

h i s  damages and to  a p p l y  $500 o f  any  p r o f i t s  to d e f e n d a n t s '  

o u t s t a n d i n g  o b l i g a t i o n  and t o  pay any  amounts  o v e r  $500  t o  t h e  

c l e r k  o f  c o u r t  to  be h e l d  pend ing  t h e  outcome of  t h i s  a c t i o n .  

D e f e n d a n t  a p p e a l s  from t h e  D i s t r i c t  C o u r t ' s  o r d e r  c l a i m i n g  t h e  

o r d e r  is a p p e a l a b l e  p u r s u a n t  to Rule  l ( b ) ,  M.R.App.Civ.P. f o r  t h e  

r e a s o n  t h a t  t h e  o r d e r  g r a n t s  an  i n j u n c t i o n  and d i r e c t s  t h e  d e l i -  

v e r y ,  t r a n s f e r  o r  s u r r e n d e r  of p r o p e r t y .  

The i s s u e s  r a i s e d  on a p p e a l  a r e  as f o l l o w s :  

1. Whether  t h e  D i s t r i c t  C o u r t  abused  i t s  d i s c r e t i o n  i n  

i s s u i n g  a p r e l i m i n a r y  i n j u n c t i o n  c o n t r a r y  t o  Montana l a w .  

2 .  Whether  t h e  D i s t r i c t  C o u r t  e r r e d  by  e n t e r i n g  a p r e l i m i -  

n a r y  i n j u n c t i o n  w i t h o u t  making f i n d i n g s  o f  f a c t  or c o n c l u s i o n s  of  

l a w  or g i v i n g  a n y  s t a t e m e n t  of i t s  r e a s o n s  f o r  g r a n t i n g  t h e  

i n j u n c t i o n .  

A l though  two i s s u e s  were r a i s e d  by  a p p e l l a n t ,  t h e  case c a n  be 

d i s p o s e d  o f  by  a n s w e r i n g  t h e  f i r s t  i s s u e  by  v a c a t i n g  t h e  t r i a l  

c o u r t ' s  d e c i s i o n  of  g r a n t i n g  a p r e l i m i n a r y  i n j u n c t i o n .  

Whi l e  a  p r e l i m i n a r y  i n j u n c t i o n  may be i s s u e d  t o  p r o t e c t  t h e  

p a r t i e s  f rom damage d u r i n g  pendency  of  t h e  s u i t  and m a i n t a i n  t h e  

s t a t u s  q u o  p e n d i n g  f i n a l  d e t e r m i n a t i o n  of  t h e  c a u s e  on  t h e  

mer i t s ,  P o r t e r  v.  K & S P a r t n e r s h i p  ( 1 9 8 1 ) ,  -- Mont . , 627 

P.2d 836 ,  h e r e  t h e  c o u r t ' s  o r d e r  f a i l e d  to p r e s e r v e  t h e  s t a t u s  

q u o .  I t  d e t e r m i n e d  s u b s t a n t i v e  p r o p e r t y  r i g h t s  and d i d  n o t  

fol low o u r  s t a t u t e s  and r u l e s  d i r e c t i n g  t h e  c o u r t  to i s s u e  f i n d -  

i n g s  o f  f a c t  and c o n c l u s i o n s  of  l a w  a t  t h e  t i m e  he  i s s u e d  t h e  

i n j u n c t i o n .  See 27-19 -201 (4 ) ,  MCA, see R u l e  52  (a) , M.R.Civ.P. 

The p r e l i m i n a r y  i n j u n c t i o n  is v a c a t e d  and t h e  c a u s e  r e t u r n e d  

t o  t h e  D i s t r i c t  C o u r t .  



We covcur: 

Chief Justice 

M r .  Chief J u s t i c e  Frank I .  Haswell: 

I concur i n  t h e  r e s u l t ,  

Y 

Chief J u s t i c e  

M r .  J u s t i c e  Frank B. Morrison,  Jr . ,  d i s s e n t i n g :  

I n  my op in ion ,  t h e  D i s t r i c t  Court fash ioned  an e q u i t a b l e  

remedy which was n o t  an in junc t ion ,g ince  t h e  remedy was no t  

i n j u n c t i v e  f i e  c o u r t ' s  o r d e r  i s  n o t  appea l ab l e ,  and I would 3 
t h e r e f o r e  no t  e n t e r t a i n  j u r i s d i c t i o n  of t h i s  ma t t e r .  


