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I N  THE SUPREME COURT O F  THE STATE OF MONTANA 

1 9 8 3  

STATE OF MONTANA, 

P l a i n t i f f  a n d  R e s p o n d e n t ,  

V S .  

HAROLD MCCLURE, 

D e f e n d a n t  a n d  A p p e l l a n t .  

A p p e a l  f r o m :  D i s t r i c t  C o u r t  o f  t h e  F o u r t h  J u d i c i a l  D i s t r i c t ,  
I n  a n d  f o r  t h e  C o u n t y  o f  M i s s o u l a  
H o n o r a b l e  J a c k  L .  G r e e n ,  J u d g e  p r e s i d i n g .  

C o u n s e l  o f  R e c o r d :  

F o r  A p p e l l a n t :  

P a t t e r s o n ,  M a r s i l l o ,  T o r n a b e n e  & S c h u y l e r ,  M i s s o u l a ,  
Mon tana  

F o r  R e s p o n d e n t  : 

Hon. Mike G r e e l y ,  A t t o r n e y  G e n e r a l ,  H e l e n a ,  Mon tana  
R o b e r t  L .  Deschamps  111, C o u n t y  A t t o r n e y ,  M i s s o u l a ,  

Mon tana  

S u b m i t t e d  o n  b r i e f s :  J a n u a r y  2 0 ,  1 9 8 3  

D e c i d e d :  February  2 4 ,  1 9 8 3  

F i l e d :  FEB 2 4 1983 

C l e r k  



M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

De fendan t  a p p e a l s  a  c o n v i c t i o n  of b u r g l a r y  e n t e r e d  on O c t o b e r  

3 ,  1 9 8 0 ,  i n  t h e  F o u r t h  J u d i c i a l  D i s t r i c t  i n  and f o r  t h e  County of 

M i s s o u l a .  The n a t u r e  o f  t h i s  a p p e a l  c o n c e r n s  t h e  d e f e n s e  of  

e n t r a p m e n t .  

The d e f e n d a n t  is a s k i n g  u s  t o  f i n d  t h a t  e n t r a p m e n t  e x i s t e d  as 

a matter o f  l a w .  T h i s  w e  c a n n o t  do .  Whether  o r  n o t  d e f e n d a n t  

was l u r e d  o r  i nduced  i n t o  commi t t i ng  t h e  o f f e n s e  was a f a c t u a l  

q u e s t i o n  f o r  t h e  j u r y ,  e v i d e n c e  b e i n g  p r e s e n t e d  on e i t h e r  s i d e .  

I n  s u c h  a  s i t u a t i o n  w e  w i l l  n o t  o v e r t u r n  a  j u r y  v e r d i c t .  

C o n s e q u e n t l y ,  we mus t  a£  £ i r m  t h e  c o n v i c t i o n .  

On March 2 7 ,  1 9 8 0 ,  t h e  d e f e n d a n t  and h i s  f r i e n d ,  Merri t t  

Brown, m e t  w i t h  T e r r y  P a d e r n o s  i n  a M i s s o u l a  b a r .  P a d e r n o s  had 

b e e n  c a s u a l l y  a c q u a i n t e d  w i t h  McClure and Brown. A t  t h i s  

m e e t i n g ,  P a d e r n o s  was a s k e d  i f  he wanted to buy a n  e l e c t r i c  

g u i t a r .  P a d e r n o s  t e s t i f i e d  t h a t  v a r i o u s  o t h e r  items were a lso  

o f f e r e d  f o r  s a l e ,  i n c l u d i n g  a m o t o r c y c l e .  H e  t e s t i f i e d  t h a t  he 

l e a r n e d  t h a t  t h e  g u i t a r  and o t h e r  items had come from a t r a i l e r  

i n  French town.  P a d e r n o s  p u r c h a s e d  t h e  g u i t a r  and b e c a u s e  he w a s  

s u s p i c i o u s ,  c o n t a c t e d  M i s s o u l a  County d e t e c t i v e  Chuck McCall and 

i n fo rmed  him t h a t  he  t h o u g h t  a  b u r g l a r y  had o c c u r r e d .  The d e f e n -  

d a n t  d i s p u t e s  t h i s  v e r s i o n  of t h e  March 27 m e e t i n g .  The de fen -  

d a n t  t e s t i f i e d  t h a t  Brown d i d  s e l l  a g u i t a r  t o  P a d e r n o s  b u t  t h e r e  

w a s  no c o n v e r s a t i o n  a b o u t  o t h e r  items f o r  sale n o r  c o n v e r s a t i o n s  

a b o u t  a t r a i l e r  i n  French town.  

P a d e r n o s  also t e s t i f i e d  t h a t  on March 28 h e  a g a i n  met w i t h  

McClure and Brown. T h i s  t i m e ,  two r i f l e s  were o f f e r e d  f o r  s a l e .  

I t  was s u g g e s t e d  t h a t  Brown would b r i n g  t h e  r i f l e s  f o r  i n s p e c -  

t i o n .  P r i o r  to  s e e i n g  t h e  r i f l e s  , P a d e r n o s  c o n t a c t e d  d e t e c t  i v e  

M c C a l l  and it was a r r a n g e d  t h a t  M c C a l l  would w i t n e s s  t h e  t r a n s -  

a c t i o n  f rom a d i s t a n c e .  Brown produced  t h e  r i f l e s .  P a d e r n o s  

t o o k  t h e  r i f l e s  and had them i n  h i s  p o s s e s s i o n  f o r  a b o u t  a n  h o u r .  

Dur ing  t h i s  time, P a d e r n o s  showed t h e  r i f l e s  to McCall who marked 



them. P a d e r n o s  r e t u r n e d  t h e  r i f l e s  to Brown. N o  p u r c h a s e  w a s  

made. Conce rn ing  t h i s  t r a n s a c t i o n ,  McClure tes t i £  i e d  t h a t  he  was 

n o t  p r e s e n t ,  b u t  w a s  o u t  o f  town. L a t e r  d u r i n g  t h e  same d a y ,  

March 28 ,  P a d e r n o s  t e s t i f i e d  t h a t  McClure and Brown a g a i n  o f f e r e d  

t o  s e l l  him a m o t o r c y c l e .  H e  f u r t h e r  t e s t i f i e d  t h a t  t h e  two 

d i s c u s s e d  g o i n g  b a c k  t o  French town to see i f  t h e  m o t o r c y c l e  w a s  

s t i l l  t h e r e .  

The n e x t  c o n t a c t ,  a c c o r d i n g  to t h e  t e s t i m o n y  of  P a d e r n o s  was 

on  t h e  a f t e r n o o n  of  A p r i l  1. A t  t h a t  t i m e  P a d e r n o s  and McClure 

had  a t e l e p h o n e  c o n v e r s a t i o n .  McClure a s k e d  P a d e r n o s  i f  he was 

s t i l l  i n t e r e s t e d  i n  p u r c h a s i n g  t h e  m o t o r c y c l e .  Pade rnos  s a i d  he 

w a s ,  i f  t h e  p r i c e  and s i z e  were r i g h t .  D e t e c t i v e  McCal1 had 

i n s t r u c t e d  P a d e r n o s  t o  i n d i c a t e  i n t e r e s t  i f  an  o f f e r  was made. 

McClure s t a t e d  t h a t  he  would g e t  i n  c o n t a c t  w i t h  Brown and t h e y  

would go t o  French town to see i f  t h e  m o t o r c y c l e  was s t i l l  t h e r e  

and  t o  see what  s i z e  it was. W i t h i n  a s h o r t  t i m e  Brown and 

McClure went  to  see P a d e r n o s  i n  p e r s o n .  The p a r t i e s  d i s c u s s e d  

p u r c h a s e  p r i c e ;  P a d e r n o s  o f f e r e d  $600 ,  i f  t h e  s i z e  was r i g h t .  

The d e f e n d a n t  t e s t i f i e d  t h a t  a t  t h i s  m e e t i n g  Pade rnos  t o l d  them 

where  t o  g e t  t h e  m o t o r c y c l e  and how to s t ea l  i t .  

Meanwhi le ,  d e t e c t i v e s  had l e a r n e d  o f  a t r a i l e r h o u s e  i n  

French town t h a t  had r e c e n t l y  been b u r g l a r i z e d .  Many o f  t h e  items 

t a k e n  f rom t h i s  t r a i l e r  were l a t e r  r e c o v e r e d  from Brown ' s  h o u s e .  

The d e t e c t i v e s  had n o t e d  t h a t  a m o t o r c y c l e  was s t i l l  pa rked  i n  

t h e  a t t a c h e d  g a r a g e .  Through i n f o r m a t i o n  r e c e i v e d  from P a d e r n o s ,  

it was b e l i e v e d  t h a t  McClure and Brown would come to s tea l  t h e  

m o t o r c y c l e .  A s t a k e o u t  w a s  set  up on t h e  e v e n i n g  o f  A p r i l  1. 

O f f i c e r s  w i t n e s s e d  t h e  crime and f o l l o w e d  t h e  d e f e n d a n t  and h i s  

a c c o m p l i c e  back  t o  M i s s o u l a .  The two c o n t a c t e d  P a d e r n o s  and a 

p l a n  was set  t o  c o n c l u d e  t h e  s a l e .  T h e r e a f t e r ,  Brown and McClure 

were a r r e s t e d  . 
The e n t r a p m e n t  d e f e n s e  is p r o v i d e d  f o r  i n  s e c t i o n  45-2-213, 

MCAt 

"A p e r s o n  is n o t  g u i l t y  of  an  o f f e n s e  i f  h i s  
c o n d u c t  is i n c i t e d  or induced  by a p u b l i c  ser- 



v a n t  o r  h i s  a g e n t  f o r  t h e  p u r p o s e  of  o b t a i n i n g  
e v i d e n c e  f o r  t h e  p r o s e c u t i o n  of  s u c h  p e r s o n .  
However, t h i s  s e c t i o n  is i n a p p l i c a b l e  i f  a 
p u b l i c  s e r v a n t  o r  h i s  a g e n t  m e r e l y  a f f o r d s  to 
s u c h  p e r s o n  t h e  o p p o r t u n i t y  or f a c i l i t y  f o r  
c o m m i t t i n g  an  o f f e n s e  i n  f u r t h e r a n c e  of c r i m i -  
n a l  p u r p o s e  which s u c h  p e r s o n  h a s  o r i g i n a t e d . "  

W e  have  s t a t e d  t h a t  e n t r a p m e n t  is an a f  f i r m a t i v e  d e f e n s e ,  as 

s u c h ,  t h e  bu rden  of  p roo f  is on t h e  d e f e n d a n t .  S t a t e  v.  Kamrud 

( 1 9 8 0 )  I -- Mont . -.- , 6 1 1  P.2d 1 8 8 ,  37 S t .Rep .  933 .  A l though  

e n t r a p m e n t  may e x i s t  as a matter of  l a w ,  Kamrud, -- s u p r a ,  and S t a t e  

v .  G r e n f e l l  ( 1 9 7 7 ) r  172  Mont. 345,  564 P.2d 1 7 1 ,  where  

c o n f l i c t i n g  e v i d e n c e  is p r e s e n t e d ,  a s  i n  t h i s  case, t h e  i s s u e  

is  one  f o r  t h e  j u r y .  S t a t e  v.  F r a t e s  ( 1 9 7 2 ) ,  160  Mont.  431 ,  5 0 3  

P.2d 47.  I t  is e v i d e n t  t h a t  t h e  j u r y  d i d  n o t  a c c e p t  d e f e n d a n t ' s  

e n t r a p m e n t  t h e o r y .  A r e v i e w  of  t h e  r e c o r d  shows t h a t  t h e y  were 

p r o p e r l y  i n s t r u c t e d .  J u r y  i n s t r u c t i o n  number t w e l v e  c o n t a i n s  

l a n g u a g e  v i r t u a l l y  i d e n t i c a l  to t h e  above-c i  t e d  s t a t u t e .  I n  o u r  

r e v i e w  o f  j u r y  v e r d i c t s  w e  have  s a i d :  

" I t  is t h e  p r e r o g a t i v e  of  t h e  j u r y  t o  d e c i d e  
t h e  f a c t s ,  and t h i s  C o u r t  mus t  uphold  s u c h  
f i n d i n g s  when t h e y  a r e  s u p p o r t e d  by  s u b s t a n -  
t i a l  e v i d e n c e .  A s  we s t a t e d  i n  S t a t e  v .  
K i r k a l d i e  ( 1 9 7 8 ) ,  179  Mont. 283,  587 P.2d 
1 2 9 8 ,  1305 ,  35  S t .Rep .  1 5 3 2 ,  1 5 3 9 ,  ' [ t l h e  j u r y  
is  t h e  f a c t - f i n d i n g  body and i ts  d e c i s i o n  is 
c o n t r o l l i n g  . . . Given t h e  r e q u i r e d  l e g a l  
minimum o f  e v i d e n c e ,  w e  w i l l  n o t  s u b s t i t u t e  
o u r  d e t e r m i n a t i o n  of  t h e  f a c t s  f o r  t h a t  of t h e  
j u r y  . . . I f  s u b s t a n t i a l  e v i d e n c e  is found t o  
s u p p o r t  t h e  v e r d i c t ,  it w i l l  s t a n d  . . .' 
( c i t a t i o n s  o m i t t e d . ) "  S t a t e  v.  Rumley ( 1 9 8 1 ) ,  

I . - Mont . , 634 P.2d 446,  449 ,  38 
S t . R e p .  1 3 5 1 ~ ~  -1351-E. 

W e  f i n d  more t h a n  s u b s t a n t i a l  e v i d e n c e  to s u p p o r t  t h e  c o n v i c -  

t i o n .  P a d e r n o s  tes t i £  i e d  t h a t  Brown and McClure r e p e a t e d l y  

o f f e r e d  i t e m s  f o r  s a l e .  On s e v e r a l  o c c a s i o n s  a  m o t o r c y c l e  w a s  

o f f e r e d .  P a d e r n o s  f u r t h e r  t e s t i f i e d  t h a t  Brown and McClure 

s t a t e d  t h e y  had s e v e r a l  i t e m s  t h a t  came from a t r a i l e r  i n  

French town.  I n  t h e  p r e s e n c e  of  P a d e r n o s ,  Brown and McClure 

d i s c u s s e d  w h e t h e r  o r  n o t  t h e  m o t o r c y c l e  w a s  s t i l l  a t  French  town.  

T h e s e  f a c t s  and o t h e r s ,  which were o b v i o u s l y  b e l i e v e d  b y  t h e  

j u r y ,  are c o n t r a r y  to  d e f e n d a n t ' s  e n t r a p m e n t  t h e o r y .  The e v i -  

d e n c e  p r e s e n t e d  s u p p o r t s  t h e  j u r y ' s  v e r d i c t .  



The defendant's conviction is affirmed. 

We concur: 


