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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  is a  w r o n g f u l  d e a t h  a c t i o n  on a p p e a l  from t h e  Dis t r ic t  

C o u r t  of  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t  i n  and f o r  t h e  County 

o f  Y e l l o w s t o n e .  The j u r y  found f o r  t h e  d e f e n d a n t ,  Y e l l o w s t o n e  

Coun ty .  From t h a t  a d v e r s e  v e r d i c t  and judgment ,  t h e  p l a i n t i f f  

a p p e a l s .  

S o l b e r g  had been  i n c a r c e r a t e d  i n  t h e  Y e l l o w s t o n e  County j a i l  

s i n c e  mid-day on November 1 9 .  On t h a t  day  he was i n v o l v e d  i n  a 

s i n g l e - c a r  a c c i d e n t .  H i s  car l e f t  t h e  r o a d ,  went  t h r o u g h  a  

f e n c e ,  and came t o  rest i n  a  f i e l d .  S o l b e r g  was i n  t h e  c a r  when 

t h e  d e p u t y  s h e r i f f  a r r i v e d .  Accord ing  to t h e  d e p u t y ,  S o l b e r g  was 

" q u i t e  i n t o x i c a t e d "  and "he  c o u l d  b a r e l y  walk . "  H e  was t h e n  

t a k e n  t o  j a i l  and c h a r g e d  w i t h  d r i v i n g  w h i l e  i n t o x i c a t e d  and 

d r i v i n g  w i t h o u t  a  v a l i d  d r i v e r ' s  l i c e n s e .  On t h e  f o l l o w i n g  d a y ,  

November 2 0 ,  1 9 7 4 ,  he p l e d  g u i l t y  to t h e  two o f f e n s e s  i n  j u s t i c e  

c o u r t .  H e  was u n a b l e  t o  pay  t h e  f i n e  imposed and a s  a  r e s u l t  he 

was o r d e r e d  to  s e r v e  t i m e  i n  j a i l .  

On November 22 ,  1974 ,  a t  a p p r o x i m a t e l y  7:30 a.m., D a r r e l  

S o l b e r g  was found l y i n g  f a c e  down on t h e  f l o o r  of a padded c e l l  

i n  t h e  Y e l l o w s t o n e  County j a i l .  H e  was i m m e d i a t e l y  ru shed  t o  t h e  

h o s p i t a l  and was pronounced  dead on a r r i v a l .  A t  t h e  emergency  

room h i s  t e m p e r a t u r e  was r e c o r d e d  a t  107 .8  d e g r e e s .  L a t e r  t h a t  

morn ing  an a u t o p s y  was pe r fo rmed .  The c a u s e  of d e a t h  w a s  d e t e r -  

mined t o  be h y p e r p y r e x i a  ; t h e  g r e a t l y  e l e v a t e d  t e m p e r a t u r e  

r e l a t e d  to  d e l i r i u m  t r e m e n s  and a l c o h o l  w i t h d r a w a l .  The 

c o m p l a i n t  a l l e g e d  t h a t  t h e  d e f e n d a n t ,  Y e l l o w s t o n e  County ,  

" n e g l i g e n t l y  and c a r e l e s s l y  f a i l e d  t o  p r o m p t l y  s e c u r e ,  or  demand, 

a d e q u a t e  and p r o p e r  m e d i c a l  a t t e n t i o n .  . ." The j u r y  h e l d  f o r  

t h e  d e f e n d a n t .  The p l a i n t i f f  t h e n  b r o u g h t  t h i s  a p p e a l .  

S e v e r a l  i s s u e s  were r a i s e d  on a p p e a l :  

1. w h e t h e r  t h e  j u r y  was s e l e c t e d  i n  a c c o r d a n c e  w i t h  t h e  l a w ;  

2 .  w h e t h e r  o r  n o t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  r e f u s i n g  to 

g i v e  an o f f e r e d  i n s t r u c t i o n  on n e g l i g e n c e  as a matter of law;  and 



3 .  w h e t h e r  or n o t  t h e r e  is s u b s t a n t i a l  e v i d e n c e  to s u p p o r t  

t h e  v e r d i c t ?  

The f i r s t  i s s u e  r e l a t i n g  to  t h e  s e l e c t i o n  of t h e  j u r y  

n e c e s s i t a t e s  a r e v e r s a l  and remand f o r  new t r i a l ;  howeve r ,  w e  

w i l l  c o n s i d e r  t h e  o t h e r  i s s u e s  i n  v iew of  t h e  f a c t  t h e  case mus t  

b e  r e t r i e d .  

The t r i a l  i n  t h i s  c a u s e  t o o k  p l a c e  d u r i n g  O c t o b e r  1980 .  

Dur ing  t h a t  same t i m e  p e r i o d ,  w i t h i n  weeks of t h e  S o l b e r g  t r i a l ,  

a n o t h e r  t r i a l  was h e l d  i n  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t .  The 

o t h e r  case was e n t i t l e d  Dvorak v .  H u n t l e y  P r o j e c t  I r r i g a t i o n  

D i s t r i c t .  I n  t h a t  case a j u r y  r e n d e r e d  a v e r d i c t  which was 

a p p e a l e d  t o  t h i s  C o u r t .  W e  r e v e r s e d ,  b e c a u s e  t h e  j u r y  had n o t  

b e e n  s e l e c t e d  i n  a c c o r d a n c e  w i t h  l a w .  Dvorak v .  H u n t l e y  P r o j e c t  

I r r i g a t i o n  Dis t r ic t  ( 1 9 8 1 )  -- - - - . - Mont . r 639 P.2d 6 2 ,  38 

S t .Rep .  2176. S p e c i f i c a l l y ,  w e  found v i o l a t i o n s  of  s e c t i o n s  

25-7-202 and 25-7-204, MCA. 

Upon r e v i e w  o f  t h e  s u p p l e m e n t a l  t r a n s c r i p t  of p r o c e e d i n g s  i n  

Dvorak,  which have  become p a r t  of  t h e  r e c o r d  i n  t h i s  case, w e  

f i n d  t h e  f o l l o w i n g  t e s t i m o n y  o f  Charmaine F i s h e r ,  a Deputy C l e r k  

o f  C o u r t  f o r  t h e  T h i r t e e n t h  J u d i c i a l  Distr ic t :  

"Q. Have you s a t  on o t h e r  cases where  j u r i e s  
were s e l e c t e d  i n  t h e  same p r o c e d u r e ?  A. Y e s .  

"Q. Was t h e r e  a case c a l l e d  S o l b e r g ?  A. 
Y e s .  

"Q. And was t h e  j u r y  s e l e c t e d  i n  t h a t  c a s e  i n  
t h e  same manner?  A. Yes ." 

A l s o  t h e  t e s t i m o n y  i n d i c a t e s  t h a t  t h e  p r o c e d u r e  had b e e n  used 

i n  t h e  d i s t r i c t  f o r  many y e a r s .  

"Q. And is t h a t  [ t h e  j u r y  s e l e c t i o n  
p r o c e d u r e  1 commonly used i n  Y e l l o w s  t o n e  
County?  A. Y e s ,  h a s  been  f o r ,  w e l l  I c a n ' t  
imag ine  how many y e a r s  I know a t  l e a s t  
t w e n t y .  . ." 

Here, a p p e l l a n t ' s  a rgumen t  is s i m p l y :  -- Dvorak and t h i s  case 

were  t r i e d  i n  t h e  same j u d i c i a l  d i s t r i c t ,  b o t h  hav ing  j u r i e s  

s e l e c t e d  w i t h  t h e  same p r o c e d u r e s  and s i n c e  Dvorak was r e v e r s e d  --- 



b e c a u s e  o f  such  p r o c e d u r e s ,  t h i s  c a s e  s h o u l d  also be r e v e r s e d .  

W e  a g r e e .  

Responden t  s t r e n u o u s l y  a r g u e s  t h a t  a p p e l l a n t ' s  o b j e c t  i o n  is 

n o t  t i m e l y .  I n  - Dvorak -- t h e  a p p e l l a n t  made h i s  o b j e c t i o n  known a  

week a f t e r  t h e  v e r d i c t  had been  e n t e r e d  b u t  b e f o r e  h i s  m o t i o n  f o r  

a new t r i a l .  I n  t h i s  case, a p p e l l a n t  f i r s t  o b j e c t e d  to t h e  j u r y  

s e l e c t i o n  p r o c e s s  i n  h i s  i n i t i a l  b r i e f ;  more t h a n  one  y e a r  s i n c e  

t h e  t r i a l .  The r e s p o n d e n t  i n  Dvorak - a rgued  t h a t  o b j e c t i o n s  to 

t h e  j u r y  s e l e c t i o n  p r o c e s s  had come t o o  l a t e .  W e  h e l d  o t h e r w i s e ,  

s t a t i n g :  

" [ t j h e  b a s i c  f l a w  i n  t h i s  c o n t e n t i o n  is t h a t  
c o u n s e l  f o r  t h e  [ a p p e l l a n t ]  d i d  n o t  d i s c o v e r  
t h e  d i s c r e p a n c i e s  i n  t h e  j u r y  s e l e c t i o n  pro-  
c e s s  u n t i l  a  week a f t e r  t h e  t r i a l .  F u r t h e r ,  
c o u n s e l  had no r e a s o n ,  p r i o r  to h i s  i n q u i r i e s ,  
t o  s u s p e c t  t h a t  t h e  s t a t u t o r y  p r o c e d u r e s  were 
n o t  b e i n g  f o l l o w e d .  I n  o t h e r  words ,  t h e  
'means  of  knowledge1  were  n o t  a v a i l a b l e  f o r  
c o u n s e l  to  o b j e c t  b e f o r e  or d u r i n g  t h e  t r i a l .  

" I n  Ledge r  v. McKenzie ( 1 9 3 8 ) ,  1 0 7  Mont. 335 ,  
8 5  P.2d 352 ,  t h i s  C o u r t  d i s c u s s e d  t h e  
n e c e s s i t y  of  o b j e c t i n g  to t h e  impane l ing  of a 
j u r y  i n  a t i m e l y  manner .  T h i s  Cour t  h e l d :  

I' I . . . t h a t  i f  c o u n s e l  d o e s  n o t  have  t h e  
knowledge ,  or means of  knowledge ,  of  t h e  ir- 
r e g u l a r i t y  i n  t h e  d rawing  of t h e  j u r y  o r  t h e  
p a n e l  f rom which it is s e l e c t e d  u n t i l  a f t e r  
t h e  v e r d i c t ,  t h e  q u e s t i o n  may be r a i s e d  f o r  
t h e  f i r s t  t i m e  on mo t ion  f o r  new t r i a l  . I  8 5  
P.2d 353."  Dvorak,  Mont. a t  - -- - 639 
P.2d a t  64 ,  3 m T ~ e p - r  at 2179. 

Responden t  a s s e r t s  t h a t  s i n c e  t h e  i s s u e  was n o t  r a i s e d  on 

m o t i o n  f o r  a new t r i a l ,  any  o b j e c t i o n  was l o s t .  The r u l e  c a n n o t  

b e  s o  c o n s t r u e d .  The r u l e  s i m p l y  states t h a t  i f  c o u n s e l  was 

w i t h o u t  knowledge o r  means of knowledge d u r i n g  t r i a l  he  may, upon 

g a i n i n g  knowledge of s e l e c t  i o n  i r r e g u l a r i t i e s ,  make h i s  o b j e c t  i o n  

known i n  a mo t ion  f o r  new t r i a l .  The r u l e  d o e s  n o t  l i m i t  t h e  

t i m e  p e r i o d  f o r  making t h e  o b j e c t i o n ,  r a t h e r  it  d e f i n e s  a pa r -  

t i c u l a r  p o i n t  a s  b e i n g  t i m e l y .  I n  t h i s  case w e  m e r e l y  d e f i n e  

a n o t h e r  p o i n t  a s  b e i n g  t i m e l y .  

Responden t  a l s o  a r g u e s  t h a t  a p p e l l a n t ' s  c o u n s e l  is a v e t e r a n  

t r i a l  a t t o r n e y  and mus t  have  been  aware of t h e  p r e s e l e c t i o n  pro-  

c e s s ,  t h u s  c o u n s e l  mus t  have  had knowledge o r  means of knowledge 



o f  s e l e c t i o n  i r r e g u l a r i t i e s .  A l though  a p p e l l a n t ' s  c o u n s e l  knew 

t h a t  t h e  j u r y  was p r e s e l e c t e d ,  it d o e s  n o t  f o l l o w  t h a t  he  knew or 

s h o u l d  have  known t h a t  t h e  p r o p e r  p r o c e d u r e s  were n o t  f o l l o w e d .  

A s  w e  s a i d  i n  Dvorak,  Mont. a t  - -. 639 P.2d a t  65 ,  38 

S t .Rep .  a t  2179,  " c o u n s e l  had a r i g h t  to r e l y  on t h e  judge  and 

c l e r k  to  f o l l o w  t h e i r  s t a t u t o r y  d u t i e s  ." 
N e x t ,  a p p e l l a n t  c o n t e n d s  error f o r  f a i l u r e  of t h e  Dis t r ic t  

C o u r t  to  g i v e  h i s  o f f e r e d  j u r y  i n s t r u c t i o n  number 28 ,  which 

r e a d s :  

"You are i n s t r u c t e d  t h a t  t h i s  C o u r t  h a s  found 
as  a matter o f  l a w  t h a t  Y e l l o w s t o n e  County w a s  
n e g l i g e n t  i n  its care and t r e a t m e n t  of Darrel 
S o l b e r g  and t h e r e f o r e  no  f i n d i n g  on  t h i s  
q u e s t i o n  is r e q u i r e d  o f  you.  The o n l y  
r e m a i n i n g  i s s u e  w i t h  r e s p e c t  t o  Y e l l o w s t o n e  
County  is f o r  you to f i n d  what  damages ,  i f  any  
were p r o x i m a t e l y  c a u s e d  b y  Yel lows  t o n e  
County  s n e g l i g e n c e . "  

I n  s u p p o r t  of  t h e  above  i n s t r u c t i o n  w e  are c i t e d  to Azure  v .  

C i t y  o f  B i l l i n g s  ( 1 9 7 9 ) ,  1 8 2  Mont. 234 ,  596 P.2d 460.  I n  t h a t  

c a s e  w e  u p h e l d  t h e  D i s t r i c t  C o u r t ' s  r u l i n g  t h a t  t h e  C i t y  of  

B i l l i n g s  w a s  n e g l i g e n t  as a  m a t t e r  of  l a w  i n  v iew of  s e c t i o n  

53 -24 -303 (2 ) ,  MCA. A p p e l l a n t  would have  t h i s  C o u r t  d e c l a r e  t h e  

s t a t u t e  a p p l i c a b l e  i n  t h i s  c a s e ,  however ,  w e  c a n n o t  d o  so. The 

s t a t u t e  r e a d s :  

"A p e r s o n  who a p p e a r s  to be i n c a p a c i t a t e d  b y  
a l c o h o l  s h a l l  be t a k e n  i n t o  p r o t e c t i v e  c u s t o d y  
b y  t h e  p o l i c e  and f o r t h w i t h  b r o u g h t  to a n  
app roved  p u b l i c  t r e a t m e n t  f a c i l i t y  f o r  
emergency  t r e a t m e n t .  I f  no app roved  p u b l i c  
t r e a t m e n t  f a c i l i t y  is r e a d i l y  a v a i l a b l e ,  he  
s h a l l  be t a k e n  t o  an  emergency m e d i c a l  s e r v i c e  
c u s t o m a r i l y  used f o r  i n c a p a c i t a t e d  p e r s o n s .  
The p o l i c e ,  i n  d e t a i n i n g  t h e  p e r s o n  and i n  
t a k i n g  him to  a n  app roved  p u b l i c  t r e a t m e n t  
f a c i l i t y ,  are t a k i n g  him i n t o  p r o t e c t i v e  
c u s t o d y  and s h a l l  make e v e r y  r e a s o n a b l e  e f f o r t  
t o  p r o t e c t  h i s  h e a l t h  and s a f e t y .  I n  t a k i n g  
t h e  p e r s o n  i n t o  p r o t e c t i v e  c u s t o d y ,  t h e  
d e t a i n i n g  o f f i c e r  may t a k e  r e a s o n a b l e  s t e p s  to 
p r o t e c t  h i m s e l f .  N o  e n t r y  o r  o t h e r  r e c o r d  may 
b e  made to i n d i c a t e  t h a t  t h e  p e r s o n  t a k e n  i n t o  
c u s t o d y  unde r  t h i s  s e c t i o n  h a s  been  a r r e s t e d  
o r  c h a r g e d  w i t h  a c r i m e . "  

A p p e l l a n t ' s  a rgument  is s i m p l y  t h i s ,  t h e  s t a t u t e  e s t a b l i s h e d  

a  d u t y  on Y e l l o w s t o n e  County t o  t a k e  S o l b e r g  t o  a t r e a t m e n t  f a c i -  

l i t y  or emergency  m e d i c a l  s e r v i c e ,  and s i n c e  t h i s  was n o t  done  



t h e  d e f e n d a n t  was n e g l i g e n t  as a  matter of  l a w .  

A s  w e  s a i d  i n  A z u r e ,  to uphold  n e g l i g e n c e  p e r  se t h r o u g h  s ta-  

t u t e ,  " t h e  p l a i n t i f f  mus t  be a member of t h e  class i n  whose f a v o r  

a d u t y  was imposed by  t h e  s t a t u t e  . . . and t h e  d e f e n d a n t  mus t  be 

a member o f  t h e  class a g a i n s t  whom a d u t y  is imposed ." A z u r e ,  

1 8 2  Mont. a t  240-241, 596 P.2d a t  464.  W e  h o l d  t h a t  t h e  p l a i n -  

t i f f  was n o t  a member of  t h e  p r o t e c t e d  c lass .  W e  do  n o t  r e a c h  

t h e  q u e s t i o n  o f  w h e t h e r  Y e l l o w s t o n e  County was a member of t h e  

c l a s s  on whom t h e  d u t y  was imposed.  

The u n d e r l y i n g  f o c u s  o f  s e c t i o n  53-24-303 ( 2 ) ,  MCA, i s  se t  

f o r t h  i n  a l e g i s l a t i v e  s t a t e m e n t  of p o l i c y :  

" I t  is t h e  p o l i c y  of  t h e  s t a t e  of Montana t o  
r e c o g n i z e  a l c o h o l i s m  as a n  i l l n e s s  and t h a t  
a l c o h o l i c s  and i n t o x i c a t e d  p e r s o n s  may n o t  be 
s u b j e c t e d  to  c r i m i n a l  p r o s e c u t i o n  because  of 
t h e i r  consumpt ion  of a l c o h o l i c  b e v e r a g e s  b u t  
r a t h e r  s h o u l d  be a f f o r d e d  a con t inuum of  
t r e a t m e n t  i n  o r d e r  t h a t  t h e y  may l e a d  normal  
l i v e s  as p r o d u c t i v e  members o f  s o c i e t y . "  
S e c t i o n  53-24-102, MCA. 

I n  o t h e r  words ,  t h e  l e g i s l a t u r e  had i n  mind t h e  p r o t e c t i o n  of 

t h o s e  i n d i v i d u a l s  whose o n l y  f a u l t  is a n  a f f i n i t y  f o r  a l c o h o l .  

C o n s e q u e n t l y ,  t h e  p o l i c e  are o b l i g a t e d  to f u r t h e r  t h a t  p u r p o s e  by 

p l a c i n g  i n  p r o t e c t i v e  c u s t o d y  t h o s e  who a p p e a r  to be i n c a p a c i -  

t a t e d  by a l c o h o l ,  and " [ n ] o  e n t r y  or o t h e r  r e c o r d  may be made to 

i n d i c a t e  t h a t  t h e  p e r s o n  t a k e n  i n t o  c u s t o d y  . . . h a s  b e e n  

a r r e s t e d  o r  c h a r g e d  w i t h  a crime ." Too of t e n  i n  t h e  p a s t ,  

i n t o x i c a t e d  or i n c a p a c i t a t e d  p e r s o n s  were thrown i n  j a i l  to s l e e p  

i t  o f f  and i n v a r i a b l y  were cha rged  w i t h  some c r i m i n a l  o f f e n s e  

i n d i c a t i n g  t h e  communi ty ' s  d i s p l e a s u r e .  T h i s  is what  happened i n  

Azure .  

S o l b e r g  w a s  n o t  i n  t h e  p r o t e c t e d  c lass .  H e  w a s  a r r e s t e d  f o r  

d r i v i n g  u n d e r  t h e  i n f l u e n c e  of  a l c o h o l  and f o r  d r i v i n g  w i t h o u t  a 

v a l i d  l i c e n s e .  H e  p l e d  g u i l t y  to b o t h  of t h e s e  o f f e n s e s .  The 

s t a t u t e  is n o t  i n t e n d e d  to p r o t e c t  i n c a p a c i t a t e d  p e r s o n s  who have  

commit ted  or are s u s p e c t e d  o f  c r i m i n a l  ac t s ;  o n l y  t h o s e  who by  

r e a s o n  of t h e i r  i n c a p a c i t a t i o n ,  are i n  need o f  p r o t e c t i v e  

c u s t o d y .  Azure  was i n  t h e  p r o t e c t e d  class.  A f t e r  b e i n g  



a s s a u l t e d ,  p o l i c e  found him i n  a  s e e m i n g l y  i n t o x i c a t e d  c o n d i t i o n .  

He showed o b v i o u s  s i g n s  of  i n j u r y ;  two b l a c k  e y e s ,  a l a r g e  b r u i s e  

on h i s  f o r e h e a d ,  and d r i e d  b lood  on h i s  l i p s  and t e e t h .  H e  was 

i n  j a i l  f o r  s i x t e e n  h o u r s  b e f o r e  b e i n g  t a k e n  to t h e  h o s p i t a l .  H e  

had commit ted no crime. P o l i c e  had r e sponded  t o  what  seemed to 

b e  a n  a t t e m p t e d  b u r g l a r y .  H e  was cha rged  w i t h  p u b l i c  i n t o x i c a -  

t i o n  and t r e s p a s s .  C l e a r l y ,  --- Azure was among t h e  p r o t e c t e d  c lass .  

The f o r e g o i n g  d o e s  n o t  p r e c l u d e  a common law d u t y .  I n  P r e t t y  

on  Top v .  C i t y  of H a r d i n  ( 1 9 7 9 ) ,  1 8 2  Mont. 311 ,  315 ,  597  P.2d 5 8 ,  

60-61,  we s t a t e d :  

"A j a i l e r  owes a d u t y  t o  t h e  p r i s o n e r  t o  keep  
him s a f e  and t o  p r o t e c t  him from u n n e c e s s a r y  
harm. R e a s o n a b l e  and o r d i n a r y  care must  be 
e x e r c i s e ~ f o r t h e l l ~ a n d - h x t h  of t h e  p r i -  
s o n e r .  ( C i t a t i o n s  o m i t t e d .  ) ' A  s h e r i f f  owes 
a p r i s o n e r  p l a c e d  i n  h i s  c u s t o d y  a d u t y  to 
k e e p  t h e  p r i s o n e r  s a f e l y  and f r e e  from harm, 
t o  r e n d e r  him m e d i c a l  a i d  when n e c e s s a r y ,  and 
t o  t r e a t  him humanely and r e f r a i n  f rom 
o p p r e s s i n g  h i m . ' "  

We a g a i n  c i t e d  t h e  r u l e  i n  A z u r e ,  t h a t  " l aw  e n f o r c e m e n t  o f f  i- 

c i a l s  have a  d u t y  t o  o b t a i n  m e d i c a l  c a r e  when n e c e s s a r y  f o r  pe r -  

s o n s  i n  t h e i r  c a r e  o r  i n  t h e i r  c u s t o d y . "  Azu re ,  1 8 2  Mont. a t  

243 ,  596 P.2d a t  465.  A p p e l l a n t  claims t h a t  even  u n d e r  common 

l a w  p r i n c i p l e s  t h e  d e f e n d a n t  was n e g l i g e n t  as a  matter of l a w ,  

t h u s ,  a p a r t  f rom t h e  s t a t u t e  d i s c u s s e d  a b o v e ,  t h e  t r i a l  c o u r t  

s h o u l d  have  g i v e n  h i s  p roposed  i n s t r u c t i o n .  However, w e  h o l d  

t h a t  w h i l e  t h e r e  was a  d u t y  owed, it became a f a c t u a l  q u e s t i o n  

f o r  t h e  j u r y  w h e t h e r  or  n o t  t h a t  d u t y  was b r e a c h e d :  

" O r d i n a r i l y  it is f o r  t h e  j u r y  to d e c i d e ,  
u n d e r  a p p r o p r i a t e  i n s t r u c t i o n s ,  t h e  i s s u e  of  
w h e t h e r  t h e r e  h a s  been  a  n e g l i g e n t  b r e a c h  of a 
l e g a l  d u t y .  ( C i t a t i o n s  o m i t t e d .  ) N e g l i g e n c e  
and b r e a c h  of  d u t y  a r e  f o r  t h e  c o u r t  t o  d e t e r -  
mine  o n l y  i f  t h e  e v i d e n c e  is u n d i s p u t e d  o r  
s u s c e p t i b l e  o f  b u t  o n e  c o n c l u s i o n  by reaso- 
n a b l e  men." Suh r  v.  S e a r s  Roebuck Co. ( 1 9 6 9 ) ,  
1 5 2  Mont. 344 ,  348 ,  450 P.2d 8 7 ,  89 .  See  a lso  
Lawlor  v.  County of  F l a t h e a d  ( 1 9 7 8 ) ,  1 7 7  Mont. 
508 ,  582 P.2d W. 
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We f i n d  t h a t  t h e  i s s u e  of  b r e a c h  of  d u t y  was p r o p e r l y  a j u r y  

i s s u e .  Reasonab l e  men c o u l d  r e a c h  d i f f e r e n t  c o n c l u s i o n s ,  t h u s  

n e g l i g e n c e  as a matter o f  l a w  d i d  n o t  e x i s t .  

We now r e a c h  t h e  t h i r d  i s s u e ,  w h e t h e r  o r  n o t  t h e r e  is 



s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  v e r d i c t .  

" I n  c o n s i d e r i n g  t h e  s u f f i c i e n c y  of  e v i d e n c e  w e  
a p p l y  a  l i m i t e d  s t a n d a r d  of r e v i e w .  Where a 
f a c t  i s s u e  is p r e s e n t e d  b e f o r e  a  c o u r t  s i t t i n g  
w i t h  a j u r y ,  and t h e r e  is s u b s t a n t i a l  e v i d e n c e  
t o  s u p p o r t  t h e  j u r y  v e r d i c t ,  t h e  v e r d i c t  w i l l  
s t a n d  . 

" E v i d e n c e  may be i n h e r e n t l y  weak and s t i l l  be 
deemed s u b s t a n t i a l ,  and s u b s t a n t i a l  e v i d e n c e  
may c o n f l i c t  w i t h  o t h e r  e v i d e n c e . "  Gunne l s  v .  
Hoyt (19811 ,  Mont . I , 6 3 3  P.2d 
1187 ,  1191 ,  3 8  ~ x . ~ e p .  1492-,- 1493.---- 

Voluminous e v i d e n c e  was p r e s e n t e d  by  b o t h  p a r t i e s  c o n c e r n i n g  

S o l b e r g  ' s  c o n d i t i o n  p r i o r  to h i s  d e a t h .  Med ica l  e x p e r t s  d i f f e r e d  

o n  t h e  p r e c i s e  n a t u r e  o f  d e l i r i u m  t r emens  and w h e t h e r  o r  n o t  

S o l b e r g  may have c r o s s e d  t h e  f i n e  l i n e  be tween  a l c o h o l i c  

w i t h d r a w a l ,  which is n o t  l i f e - t h r e a t e n i n g  , and t r u e  d e l i r i u m  tre- 

mens,  which is. T h e r e  is no d o u b t  t h a t  S o l b e r g  was c o m p l e t e l y  

d i s o r i e n t e d  a t  times, however ,  it was v i g o r o u s l y  d i s p u t e d  as to 

what  t h i s  symptom meant  i n  terms of how a  r e a s o n a b l e  j a i l e r  would 

a c t .  A p p e l l a n t  c o n t e n d e d  t h a t  S o l b e r g ' s  b e h a v i o r  was c l e a r l y  

i n d i c a t i v e  of  D T 1 s .  However, r e s p o n d e n t  p r e s e n t e d  t e s t i m o n y  i d i -  

c a t i n g  t h a t  t h e  k i n d  of  symptoms t h a t  S o l b e r g  e x h i b i t e d  c o u l d  

o c c u r  w h i l e  a p e r s o n  was g o i n g  t h r o u g h  a l c o h o l  w i t h d r a w a l .  I n  

o t h e r  words ,  t h e s e  symptoms d o  n o t  n e c e s s a r i l y  mean a p e r s o n  is 

i n  t h e  l i f e  t h r e a t e n i n g  c o n d i t i o n  of DT's .  

A p p e l l a n t  r e l i e s  h e a v i l y  on h i s  e x h i b i t  number two which is a 

t r a i n i n g  manual  used i n  Y e l l o w s t o n e  County to e d u c a t e  j a i l e r s  

c o n c e r n i n g  t h e  p r o b l e m s  of s p e c i a l  p r i s o n e r s .  A p e r t i n e n t  p a r t  

o f  t h a t  manual r e a d s :  

" P r o b a b l y  t h e  s p e c i a l  p r i s o n e r  s e e n  mos t  o f t e n  
b y  t h e  j a i l e r  is t h e  ' d r u n k . '  And s i n c e  t h e s e  
p e o p l e  are f r e q u e n t l y  p u t  i n  j a i l ,  o f f i c e r s  
o f  t e n  t end  t o  become c a s u a l  i n  t h e i r  t r e a t m e n t  
o f  them, assuming  t h a t  t h e y  o n l y  need to  
' s l e e p  it o f f . '  T h i s  may be t r u e  of some 
a l c o h o l i c s ,  b u t  t h e r e  are many o t h e r s  who 
m i g h t  become s e r i o u s l y  ill or e v e n  d i e  i f  
m e r e l y  l e f t  a l o n e  to ' s l e e p  it o f f  . 

"While  c h e c k i n g  t h e  i n t o x i c a t e d  p r i s o n e r s ,  you 
s h o u l d  a s k  y o u r s e l f :  ARE ANY OF THE 
PRISONERS TREMBLING AND SHOWING SIGNS OF 
EXPERIENCING STRANGE HALLUCINATIONS? 



" I f  a p r i s o n e r  t r e m b l e s  i n  f e a r  t h i n k i n g  he  is 
b e i n g  a t t a c k e d  b y  s u c h  t h i n g s  as  s p i d e r s ,  
s n a k e s ,  i n s e c t s ,  e t c .  , h i s  c o n d i t i o n - - f a r  
f rom b e i n g  s i l l y  or  amus ing- - i s  e x t r e m e l y  
s e r i o u s .  H e  may be s l i p p i n g  i n t o  a c o n d i t i o n  
commonly known a s  DT ' s ( d e l i r i u m  t r emens  ) . 
" I f  you r e c o g n i z e  t h e  above symptoms: CALL A 
PHYSICIAN IMMEDIATELY AND DESCRIBE THE 
PRISONER'S CONDITION TO H I M .  THEN: FOLLOW 
HIS INSTRUCTIONS CAREFULLY. " 

A p p e l l a n t  a r g u e s  t h a t  t h e  j a i l e r s ,  a l l  of whom were r e q u i r e d  

t o  p a s s  a c o u r s e  which used t h e  manua l ,  s h o u l d  have  r e c o g n i z e d  

t h e  d a n g e r  t o  S o l b e r g ,  and s i n c e  t h e y  d i d  n o t ,  t h e y  d i d  n o t  act  

r e a s o n a b l y .  However, t h e r e  was e v i d e n c e  to e s t a b l i s h  t h a t  

S o l b e r g  d i d  n o t  e x h i b i t  any  symptoms of b e i n g  f e a r f u l .  A m e d i c a l  

e x p e r t  t e s t i f i e d  t h a t  t h e  e l e m e n t  of  u n c o n t r o l l a b l e  f e a r  is a 

p r e r e q u i s i t e  t o  b e i n g  i n  l i f e - t h r e a t e n i n g  DT's . 
T h i s  c a s e  is f a c t u a l l y  d i f f i c u l t .  Wi th  h i n d s i g h t  it is 

t e m p t i n g  to  s a y  t h a t  t h e  j a i l e r s  s h o u l d  have  r e c o g n i z e d  t h e  

s e r i o u s n e s s  of  S o l b e r g ' s  c o n d i t i o n .  However, i n  v iew of  t h e  e v i -  

d e n c e  a j u r y  c o u l d  have  l o g i c a l l y  conc luded  t h a t  t h e  j a i l e r s  

a c t e d  r e a s o n a b l y  and w i t h o u t  n e g l i g e n c e .  " [ O l n l y  when t h e r e  is a 

c o m p l e t e  a b s e n c e  o f  p r o b a t i v e  f a c t s  to s u p p o r t  t h e  v e r d i c t  d o e s  

e r r o r  o c c u r . "  S t r o n g  v .  S t a t e  ( 1 9 7 9 ) ,  Mont . ----I I 6 0 0  

P.2d 1 9 1 ,  1 9 4 ,  36 S t . R e p .  1 6 6 5 ,  1669 .  

F o r  t h e  f o r e g o i n g  r e a s o n s ,  we r e v e r s e  and d i r e c t  t h e  c o u r t  to 



Mr. Justice Daniel J. Shea, concurring: 

I join in the opinion and simply point out that in 

holding that a party can challenge the selection of a iury 

panel by raising the issue for the first time on appeal, we 

have impliedly overruled our holding in State v. Fitzpatrick 

(1977), 178 Mont. 530, 536, 569 P.2d 383, 387-388. Although 

we reversed defendant's conviction and the conviction of a 

co-defendant on other grounds and sent the case back for 

retrial, we held in Fitzpatrick that "defendants cannot 

challenge the jury for the first time on appeal on the ground 

that the District Court failed to select and draw panels in 

accordance with applicable Montana law." In reaching our 

decision here this Court should have addressed Fitzpatrick 

and the two other cases relied on in Fitzpatrick for the 

proposition which we are impliedly overruling today. 


