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Mr. Ch ie f  J u s t i c e  Frank  I. Haswe l l  d e l i v e r e d  t h e  O p i n i o n  o f  
t h e  C o u r t .  

L y l e  and S a r a  Cheney wanted t o  s e l l  t h e i r  230+ a c r e  

r a n c h  l o c a t e d  n e a r  B e l g r a d e ,  Montana. They c o n t r a c t e d  w i t h  

R o b e r t  Adams, a  r e a l t o r  a s s o c i a t e d  w i t h  A c t i o n  R e a l t y  o f  

Bozeman, t o  s e l l  t h e  p r o p e r t y .  The t e r m s  o f  t h e  a g r e e m e n t  

i n c l u d e d :  

". . . You may, i f  d e s i r e d ,  s e c u r e  t h e  
c o o p e r a t i o n  of any  o t h e r  b r o k e r ,  o r  g r o u p  
o f  b r o k e r s ,  i n  p r o c u r i n g  a  s a l e  o f  s a i d  
p r o p e r t y .  I n  t h e  e v e n t  t h a t  you ,  o r  a n y  
o t h e r  b r o k e r s  c o o p e r a t i n g  w i t h  you ,  s h a l l  
f i n d  a  b u y e r  r e a d y  a n d  w i l l i n g  t o  e n t e r  
i n t o  a  d e a l  f o r  s a i d  wrice a n d  t e r m s .  o r  + 

s u c h  o t h e r  t e r m s  a n d  p r i c e  a s  I m a y  .................................. 
a c c e p t .  . . I h e r e b y  a g r e e  t o  pay  you i n  
c a s h  f o r  your  s e r v i c e s  a  commission e q u a l  
i n  amount t o  5% of  t h e  above  s t a t e d  
s e l l i n g  p r i c e . "  (Emphas i s  a d d e d . )  

Adams l i s t e d  t h e  p r o p e r t y  i n  t h e  M u l t i p l e  L i s t i n g  S e r v i c e .  

D r .  James Maas was i n t e r e s t e d  i n  buy ing  r a n c h  p r o p e r t y  

i n  t h e  G a l l a t i n  V a l l e y .  H e  was i n fo rmed  o f  t h e  Cheney 

p r o p e r t y  by h i s  a g e n t s ,  Don P f u t z e n r e u t e r  and Tony W a s t c o a t  

o f  W a i t e  R e a l t y .  

Maas v i s i t e d  t h e  p r o p e r t y  a  number of  times. H i s  

c h i e f  c o n c e r n  d u r i n g  t h e s e  v i s i t s  was whe the r  t h e  e a s t  

boundary  of t h e  p r o p e r t y  b o r d e r e d  t h e  c o u n t y  road .  He was 

a s s u r e d  t h a t  i t  d i d .  On September  27,  1979 ,  D r .  and Mrs. 

Maas and Mr. and Mrs. Cheney s i g n e d  an  " E a r n e s t  Money 

R e c e i p t  and Agreement t o  S e l l  and P u r c h a s e "  which acknowl-  

edged  t h a t  $3 ,500  e a r n e s t  money had been  p a i d  t o  Cheneys by 

t h e  Maases i n  p a r t  payment f o r  t h e  p r o p e r t y .  The September  

a g r e e m e n t  p r o v i d e d  i n  p a r a g r a p h  t h r e e :  

" I f  t h e  S e l l e r  d o e s  n o t  a p p r o v e  t h i s  s a l e  
w i t h i n  0 d a y s  h e r e a f t e r ,  o r  i f  s e l l e r ' s  
t i t l e  i n o t  m e r c h a n t a b l e  o r  i n s u r a b l e  
and c a n n o t  be  made s o  w i t h i n  a  r e a s o n a b l e  
t i m e  a f t e r  w r i t t e n  n o t i c e  c o n t a i n i n g  
s t a t e m e n t  o f  d e f e c t s  i s  d e l i v e r e d  t o  



s e l l e r ,  t h e n  s a i d  e a r n e s t  money h e r e i n  
r e c e i p t e d  f o r  s h a l l  be r e t u r n e d  t o  t h e  
p u r c h a s e r  on demand and a l l  r i g h t s  of  
p u r c h a s e r  t e r m i n a t e d  u n l e s s  p u r c h a s e r  
w a i v e s  s a i d  d e f e c t s  a n d  e l e c t s  t o  
p u r c h a s e . "  

The Cheneys wanted t o  buy p r o p e r t y  i n  A r i z o n a  and 

t h e r e o n  r e t i r e .  T h e i r  a c c o u n t a n t  a d v i s e d  t h e m  t h a t  t h e y  

c o u l d  e f f e c t  a  l a r g e  t a x  s a v i n g s  i f  t h e y  exchanged r e a l  

p r o p e r t y  w i t h  Maas.  T h u s ,  t h e  p a r t i e s  i n c l u d e d  t h e  

f o l l o w i n g  p r o v i s i o n  i n  t h e  c o n t r a c t  on a  c o n t i n u a t i o n  s h e e t :  

" I t  is f u r t h e r  a g r e e d  by s e l l e r s  and pu r -  
c h a s e r s  t h a t  i n  t h e  e v e n t  t h e  s e l l e r  c a n  
f i n d  s u i t a b l e  p r o p e r t y  and make a r r a n g e -  
ments  f o r  s u c h  p r o p e r t y  t o  c l o s e  by J a n .  
1 5 ,  1980 ,  t h a t  t h e  buyer  w i l l  p u r c h a s e  
s u c h  p r o p e r t y  t o  e f f e c t  a  t a x  f r e e  
exchange w i t h  t h e  s e l l e r  on t h e  s a i d  
230+/- a c r e s .  I f  s e l l e r  is u n a b l e  t o  
s e c u r e  such  p r o p e r t y  t o  e f f e c t  a  t a x  f r e e  
exchange  by J a n .  1 5 ,  1980 ,  t h e  s a l e  w i l l  
be c l o s e d  on c o n t r a c t  f o r  deed  a s  s t a t e d  
above."  

A f t e r  l o c a t i n g  p r o p e r t y  i n  A r i z o n a ,  an o f f e r  was p r e -  

p a r e d  which t h e  Maases were  t o  s i g n  and fo rward  t o  t h e  owner 

of  t h e  p r o p e r t y ,  F ran  N i e l s e n .  

While  Cheneys were i n  A r i z o n a ,  Maas employed a  s u r -  

veyor  t o  s u r v e y  t h e  Cheney p r o p e r t y .  H e  found t h a t  t h e  

Cheneys were n o t  t h e  r e c o r d  owners  o f  t h e  e a s t e r n  s t r i p  o f  

l a n d  t h a t  b o r d e r e d  t h e  c o u n t y  r o a d .  Maas r e l a y e d  t h e  

problem t o  P f u t z e n r e u t e r ,  who t h e n  c o n t a c t e d  kdams and on o r  

a b o u t  November 5 ,  Adams c o n t a c t e d  Cheney i n  Ar i zona .  Cheney 

was c o m p l e t e l y  s u r p r i s e d  by t h e  boundary  problem a s  h i s  

f a m i l y  had been r a n c h i n g  on t h e  p r o p e r t y  s i n c e  1903.  

When Cheneys r e t u r n e d  from A r i z o n a  t h e y  gave  Maas, 

t h rough  t h e  r e a l  e s t a t e  b r o k e r s ,  t h e  o f f e r  t o  s i g n  and ,  w i t h  

$ 5 0 0 ,  s end  t o  A r i z o n a .  However, due  t o  t h e  boundary p rob lem,  

Maas would n o t  comply. 



I n  a n  a t t e m p t  t o  m o l l i f y  Maas, r e a l t o r s  P f u t z e n r e u t e r  

and Was tcoa t  p r e p a r e d  t h e  f o l l o w i n g  addendum t o  t h e  o f f e r  on 

t h e  A r i z o n a  p r o p e r t y :  

" T h i s  t r a n s a c t i o n  is  c o n t i n g e n t  on t h e  
a p p r o v a l  of  James Maas of t h e  s u r v e y  on 
t h e  e a s t  boundary ( b o r d e r i n g  Thorpe  Road) 
of 230+ a c r e s  l o c a t e d  i n  s e c t i o n  31  and 
32 of  TIN R 4 E  M.P.M., G a l l a t i n  County,  
Montana. 

" T h i s  o f f e r  is s u b j e c t  t o  and c o n t i n g e n t  
on t h e  t e rms  of t h e  e a r n e s t  money r e c e i p t  
and ag reemen t  t o  s e l l  and p u r c h a s e  d a t e d  
September  27, 1979 ,  between James W.  Maas 
and M a r i l y n  L.  Maas, p u r c h a s e r s ,  and L y l e  
H .  Cheney and S a r a  F. Cheney, s e l l e r s . "  

T h i s  addendum was p r e p a r e d  w i t h o u t  a u t h o r i z a t i o n  from e i t h e r  

p r i n c i p a l .  Upon a d v i c e  of  c o u n s e l ,  Maas s t i l l  would n o t  

s i g n  t h e  o f f e r .  

On December 2 ,  1979 ,  t h e  owner o f  t h e  A r i z o n a  p r o p e r t y  

c o n t r a c t e d  w i t h  a t h i r d  p a r t y  t o  s e l l  t h e  p r o p e r t y .  C l o s i n g  

o c c u r r e d  sometime i n  J a n u a r y .  

Cheneys s t i l l  wanted t o  s e l l  t h e  r a n c h .  Even though 

t h e y  a s s e r t  t h a t  t h e  s t r i p  of l a n d  i n  q u e s t i o n  was under  

t h e i r  owner sh ip  by a d v e r s e  p o s s e s s i o n ,  t h e  Cheneys p u r c h a s e d  

t h e  s t r i p  from t h e  a d j a c e n t  landowner  f o r  $1,000.  T h i s  

p i e c e  of  p r o p e r t y  was i n c l u d e d  i n  t h e  s u b s e q u e n t  s a l e  t o  t h e  

Maases b u t  Cheneys added $3,500 t o  t h e  o r i g i n a l  p r i c e .  

On F e b r u a r y  1 2 ,  1 9 8 0 ,  a  c o n t r a c t  f o r  deed was s i g n e d  

by bo th  p a r t i e s .  No men t ion  was made of  t h e  " t a x  f r e e  

exchange . "  

The Cheneys d i d  n o t  pay  t h e  r e a l  e s t a t e  commission.  

C o n s e q u e n t l y ,  Adams b r o u g h t  t h e  p r i m a r y  a c t i o n  t o  r e c o v e r  

h i s  commission.  Cheneys c o u n t e r c l a i m e d  a g a i n s t  Hdams f o r  

b r e a c h  of  d u t i e s  a s  a  b r o k e r  and f i d u c i a r y  d u t i e s  t o  Cheneys 

f o r  f a i l i n g  t o  r e p r e s e n t  them i n  t h e i r  d e a l i n g s  w i t h  Maases. 



Cheneys c r o s s - c l a i m e d  a g a l n s t  t h e  o t h e r  r e a l t o r s  f o r  t h e  

same b r e a c n .  They a s s e r t  t h a t  t h e y  do n o t  owe any r e a l  

e s t a t e  commission and ,  moreove r ,  t h a t  Adams i s  owing t o  them 

t h e  $ 3 , 5 0 0  e a r n e s t  money.  C h e n e y s  a l s o  c r o s s - c l a i m e d  

a g a i n s t  Maases. They a l l e g e d  t h a t ,  by n o t  s u b m i t t i n g  a n  

o f f e r  f o r  t h e  A r i z o n a  p r o p e r t y  s e l e c t e d  by Cheneys,  t h e  

Naases  b reached  t h e  September  2 7  ag reemen t .  S p e c i f i c a l l y ,  

t hey  v i o i a t e d  t h e  c l a u s e  on t h e  c o n t i n u a t i o n  s h e e t  of  t h e  

c o n t r a c t  r e g a r d i n g  t h e  p u r c h a s e  o f  p r o p e r t y  s e l e c t e d  by t h e  

Cheneys.  Cheneys a l l e g e d  t h a t  t h e i r  damage from such  b r e a c h  

is t h e  expense  i n  f i n d i n g  t h e  Ar i zona  p r o p e r t y ,  t h e  l o s s  of  

t h e  t a x  s a v i n g s  and t h e  l o s s  of t h e  Ar i zona  p r o p e r t y .  

Adams c o n t e n d s  t h a t  h i s  d u t y  t o  t h e  Cheneys was 

per formed when he p r o c u r e d  a buyer  t h a t  was r e a d y ,  w i l l i n g  

and a b l e  t o  p u r c h a s e  t h e  p r o p e r t y .  'Thus, he  e a r n e d  h i s  

commission.  

The Maases c o n t e n d  t h a t  t h e y  were j u s t i f i e d  i n  n o t  

complying w i t h  t h e  e x p r e s s  c o n d i t i o n s  o f  t h e  September  

c o n t r a c t  r e y a r d l n g  t h e  p u r c h a s e  of  t h e  Ar i zona  p r o p e r t y .  

They a r g u e  t h a t  compl i ance  was n o t  r e q u i r e d  s i n c e  t h e  

Cheneys d i d  - n o t  have  m e r c h a n t a b l e  t i t l e ,  i . e . ,  t h e y  were n o t  

r e c o r d  owners  of t h e  e a s t e r n  s t r i p  b o r d e r i n g  t h e  c o u n t y  

road .  

Cheneys r e spond  t o  Maases '  contention by s t r e s s i n g  

t h a t  a c c o r d i n g  t o  p a r a g r a p h  t h r e e  of  t h e  September  27 a g r e e -  

m e n t ,  t h e y  had a  r e a s o n a b l e  t ime  p e r i o d  t o  make t h e  t i t l e  

m e r c h a n t a b l e .  They,  i n  f a c t ,  d i d  s o  by p u r c h a s i n g  t h e  q u e s -  

t l o n a b l e  s t r i p  f rom t h e  r e c o r d  owners .  

The j u r y  found  f o r  Adams and h e l d  t h a t  he  r e c o v e r  h i s  

commission, c o s t s  and  a t t o r n e y  f e e s .  F u r t h e r m o r e ,  t h e  j u r y  



d i s m i s s e d  a l l  c l a i m s  a s s e r t e d  oy t n e  Cheneys.  

The Cheneys a p p e a l  t h e  j u r y  v e r d i c t  and p r e s e n t  s i x  

i s s u e s  f o r  our  d e t e r m i n a t i o n :  

1. Did t h e  D i s t r i c t  C o u r t  a b u s e  i t s  d i s c r e t i o n  by 

r e f u s i n g  t o  g i v e  a p p e l l a n t s '  p r o p o s e d  i n s t r u c t i o n  no. 2 5  

r e g a r d i n g  t h e  i s s u e  o f  w h e t h e r  M a a s e s  b r e a c h e d  t h e i r  

c o n t r a c t  w i t h  a p p e l l a n t s  and i n  f a i l i n g  t o  g i v e  a n y  i n s t r u c -  

t i o n s  w i t h  r e s p e c t  t o  t h l s  b r e a c h ?  

2.  Did t h e  D i s t r i c t  C o u r t  a b u s e  i t s  d i s c r e t i o n  by 

r e f u s i n g  t o  a l l o w  i n t o  e v i d e n c e  c e r t a i n  e x h i b i t s  a n d  

r e f u s i n g  a p p e l l a n t s '  p r o p o s e d  i n s t r u c t i o n s ,  a l l  r e g a r d i n g  

w h e t h e r  t i t l e  f o r  t h e  s u b j e c t  p r o p e r t y  c o u l d  b e  made 

m e r c h a n t a b l e  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e ?  

3 .  Did t h e  D i s t r i c t  C o u r t  a b u s e  i t s  d i s c r e t i o n  i n  

g i v i n g  i n s t r u c t i o n  no. 5 which s t a t e d  t h a t  a r e a l  e s t a t e  

b r o k e r  i s  o n l y  r e s p o n s i b l e  f o r  b r i n g i n g  t h e  p a r t i e s  

t o g e t h e r ?  

4 .  Did t h e  D i s t r i c t  C o u r t  a b u s e  i t s  d i s c r e t i o n  by 

r e f  u s i n g  t o  g i v e  t h e  j u r y  a p p e l l a n t s '  p roposed  i n s t r u c t i o n  

nos .  8 ,  1 0 ,  11, 1 2 ,  1 3 ,  and 14  r e g a r d i n g  s p e c i i i c  d u t i e s  

owed by t h e  r e a l t o r s  t o  t h e  a p p e l l a n t s  and t h e  b r e a c h  o f  

s u c h  d u t i e s ?  

5. Did t h e  D i s t r i c t  C o u r t  a b u s e  i t s  d i s c r e t i o n  by 

r e c e i v i n g  i n t o  e v i d e n c e  a n  u n s i g n e d  d e p o s i t i o n ?  

6 .  Did t h e  D i s t r i c t  C o u r t  a b u s e  i t s  d i s c r e t i o n  by 

g i v i n g  t h e  r e s p o n d e n t s  e i g h t  p e r e m p t o r y  c h a l l e n g e s  d u r i n g  

t h e  selection o f  t h e  j u r y  and a l l o w i n g  a p p e l l a n t s  o n l y  f o u r  

c h a l l e n g e s ?  

A p p e l l a n t s  f i r s t  c o n t e n d  t h e  D i s t r i c t  C o u r t  a b u s e d  i t s  

d i s c r e t i o n  by n o t  g i v i n g  any  i n s t r u c t i o n s  on t h e  Maases '  



a l l e g e d  b r e a c h  o f  t h e  September  ag reemen t .  S p e c i f i c a l l y ,  

a p p e l l a n t s  a s s e r t  t h a t  it was an  a b u s e  o f  d i s c r e t i o n  f o r  t h e  

D i s t r i c t  C o u r t  t o  r e f u s e  p r o p o s e d  i n s t r u c t i o n  no. 25. T h i s  

i n s t r u c t i o n  s t a t e s :  

"You a r e  i n s t r u c t e d  t h a t  i f  you f i n d  t h a t  
t h e  Maases r e f u s e d  t o  s i g n  t h e  c o n t r a c t  
f o r  t h e  A r i z o n a  p r o p e r t y  s e c u r e d  by t h e  
Cheneys and s u b m i t t e d  t o  t h e  Maases f o r  
s i g n a t u r e  and r e f u s e d  t o  s e n d  $ 5 0 0 . 0 0  i n  
e a r n e s t  money t o  h o l d  t h e  A r i z o n a  
p r o p e r t y ,  t h e n  you mus t  c o n c l u d e  t h a t  t h e  
Maases b r e a c h e d  t h e  p r o v i s i o n s  of  t h e i r  
Sep tember  2 7 ,  1979 ,  c o n t r a c t  w i t h  t h e  
Cheneys.  " 

Accord ing  t o  t h e  t a x  f r e e  c l a u s e  i n  t h e  September  

a g r e e m e n t ,  t h e  IJlaases were  t o  make a n  o f f e r  on p r o p e r t y  

s e l e c t e d  by t h e  Cheneys.  Maases would t h e n  exchange  s u c h  

p r o p e r t y  f o r  t h e  Cheneys '  p r o p e r t y  t o  e f f e c t  an  a l l e g e d  t a x  

s a v i n g s .  However, p a r a g r a p h  t h r e e  of  t h e  c o n t r a c t  r e l i e v e d  

t h e  Maases of  t h e i r  o b l i g a t i o n s  i f  t h e  s e l l e r s '  t i t l e  is n o t  

m e r c h a n t a b l e  and c a n n o t  be  made s o  w i t h i n  a  r e a s o n a b l e  

p e r i o d  o f  t i m e  a f t e r  w r i t t e n  n o t i c e  o f  s u c h  d e f e c t s  i s  

d e l i v e r e d  t o  t h e  s e l l e r .  T h i s ,  i n  e s s e n c e ,  i s  t h e  b u y e r s '  

e s c a p e  c l a u s e ,  p r o t e c t i n g  them from i n c u r r i n g  a n  o b l i g a t i o n  

t o  p u r c h a s e  p r o p e r t y  w i t h  a  d e f e c t i v e  t i t l e .  

Upon d i s c o v e r y  of t h e  p o s s i b i l i t y  t h a t  Cheneys '  t i t l e  

d i d  n o t  i n c l u d e  t h e  s t r i p  o f  l a n d  b o r d e r i n g  t h e  c o u n t y  r o a d ,  

l a n d - l o c k i n g  t h e  Cheney p r o p e r t y ,  Maases were r e l u c t a n t  t o  

make t h e  o f f e r  on t h e  A r i z o n a  p r o p e r t y .  I n  t h e  meant ime,  

t h e  A r i z o n a  p r o p e r t y  was s o l d  t o  a  t h i r d  p a r t y  and t h e  

Cheneys c r o s s - c l a i m e d  a g a i n s t  Maases f o r  b r e a c h  of  t h e  

September  ag reemen t .  They c l a i m  t h a t  Maases '  f a i l u r e  t o  

make t h e  o f f e r  on t h e  A r i z o n a  p r o p e r t y  c o n s t i t u t e d  a  b r e a c h  

of t h e  September  ag reemen t  and t h e  j u r y  s h o u l d  have  been  

i n s t r u c t e d  on s u c h  b r e a c h .  



We b e l i e v e  t h e  D i s t r i c t  C o u r t  d i d  n o t  a b u s e  i ts  

d i s c r e t i o n  by r e f u s i n g  a p p e l l a n t s '  p roposed  i n s t r u c t i o n  no. 

25 .  T h i s  p a r t i c u l a r  i n s t r u c t i o n  i s  n o t  o n l y  m i s l e a d i n g ,  b u t  

i t  is an i n c o r r e c t  s t a t e m e n t  of  t h e  law. The i n s t r u c t i o n  

r e q u i r e s  t h e  j u r y  t o  f i n d  a b r e a c h  i f  t h e y  d e t e r m i n e  t h a t  

Maases d i d  n o t  o f f e r  t o  buy t h e  Ar i zona  p r o p e r t y .  I t  makes 

no p r o v i s i o n  f o r  t h e  e s c a p e  c l a u s e  t h a t  a l l o w s  t h e  Maases t o  

a v o i d  making t h e  o f f e r  i f  t i t l e  i s  unmerchan tab le  and c a n n o t  

be made s o  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e .  

M o r e o v e r ,  w e  h o l d  t h e  c o u r t  was c o r r e c t  i n  n o t  

i n s t r u c t i n g  t h e  j u r y  on t h e  b r e a c h  of  t h e  September  a g r e e -  

ment.  The t a x  f r e e  c l a u s e  o u t l i n e d  on t h e  c o n t i n u a t i o n  

s h e e t  p l a c e d  an u n r e a s o n a b l e  burden  on t h e  Maases. When t h e  

s e l l e r  s e l e c t s  p r o p e r t y ,  t h e  buyer  must  make an  o f f e r  on 

s u c h  p r o p e r t y  o r  he h a s  b reached  t h e  c o n t r a c t .  H e  c a n  a v o i d  

making t h e  o f f e r  i f ,  i n  a c c o r d a n c e  w i t h  t h e  e s c a p e  c l a u s e ,  

he can  immed ia t e ly  a s c e r t a i n  t h a t  t i t l e  t o  t h e  s e l l e r s '  

p r o p e r t y  is unmerchan tab le  and c a n n o t  be c o r r e c t e d  w i t h i n  a 

r e a s o n a b l e  p e r i o d  of t i m e .  T h i s  d e t e r m i n a t i o n  is s p e c u l a t i v e  

and t h e  buyer  s h o u l d  n o t  be d e a l t  such  a  bu rden .  The buye r  

may be f o r c e d  t o  exchange  f o r  unmerchan tab le  p r o p e r t y  o r ,  i n  

t h e  w o r s t  s i t u a t i o n ,  wind up w i t h  p r o p e r t y  t h a t  t h e  s e l l e r  

h a s  s e l e c t e d  f o r  h i m s e l f .  I n  t h e  t y p i c a l  s i t u a t i o n ,  w i t h o u t  

t h e  t a x  f r e e  c l a u s e ,  i f  t h e  buyer  f i n d s  t i t l e  t o  b e  unmer- 

c h a n t a b l e  and c a n n o t  be made s o  w i t h i n  a  r e a s o n a b l e  p e r i o d  

of t i m e ,  t h e  c o n t r a c t  c a n  be  r e s c i n d e d  and a n y  payments  w i l l  

be r e t u r n e d  t o  hlm. 

A s  i n  t h i s  c a s e ,  t h e  t a x  f r e e  c l a u s e  f o r c e s  t h e  buyer  

t o  a c c e p t  d o u b t f u l  t i t l e .  T h i s  C o u r t  h a s  h e l d  t h a t  b u y e r s  

of r e a l  e s t a t e  s h o u l d  n o t  be r e q u i r e d  t o  d o  s o .  S i l f v a s t  v .  



Asplund  ( l 9 3 3 ) ,  93 Mont. 584 ,  20 P.2d 6 1 ;  Bozdech v.  

Montana Ranches  Co. ( 1 9 2 3 ) ,  67 Mont. 366,  216 P. 319.  Thus ,  

w e  h o l d  t h a t ,  i n  t h e  p r e s e n t  c o n t e x t ,  t h e  t a x  f r e e  c l a u s e  

was i n v a l i d  and t h e  buye r  was j u s t i f i e d  i n  n o t  o f f e r i n g  t o  

buy t h e  A r i z o n a  p r o p e r t y .  Hence,  no b r e a c h  o c c u r r e d  and  t h e  

i n s t r u c t i o n  r e g a r d i n g  s u c h  b r e a c h  was p r o p e r l y  r e f u s e d .  

W e  a r e  n o t  r e j e c t i n g  t h e  u s e  o f  r e a l  p r o p e r t y  e x c h a n g e  

c l a u s e s  i n  r e a l  e s t a t e  c o n t r a c t s .  They c a n  b e  v a l u a b l e  

t o o l s  t o  e f f e c t u a t e  t h e  p a r t i e s t  o j e c t i v e s .  H o w e v e r ,  

p a r t i e s  s h o u l d  be c a r e f u l  i n  u s i n g  them and s p e c i f i c a l l y  

p l a c e  a  c o n d i t i o n  i n  s u c h  a  c o n t r a c t  t h a t  r e q u i r e s  m e r c h a n t -  

a b i l i t y  t o  be p r o v e n  b e f o r e  t h e  b u y e r  m u s t  o b l i g a t e  h i m s e l f  

t o  p u r c h a s e  exchange  p r o p e r t y .  

S e c o n d l y ,  a p p e l l a n t s  c o n t e n d  t h e  D i s t r i c t  C o u r t  a b u s e d  

i t s  d i s c r e t i o n  b e  r e f u s i n g  t o  a l l o w  i n t o  e v i d e n c e  documen t s  

e s t a b l i s h i n g  m e r c h a n t a b i l i t y  a n d  t h a t  a p p e l l a n t s t  t i t l e  

c o u l d  have  been  made m e r c h a n t a b l e  w i t h i n  a r e a s o n a b l e  p e r i o d  

o f  t i m e .  A l s o ,  a p p e l l a n t s  a s s e r t  t h e y  were p r e v e n t e d  f rom 

b e i n g  h e a r d  on whe the r  s u c h  e v i d e n c e  s h o u l d  be  a d m i t t e d .  We 

n o t e  t h a t  t h i s  o f f e r  o f  p r o o f  was made t o  show t h a t  Maases  

v i o l a t e d  t h e  t a x  f r e e  c l a u s e ,  n o t  t o  e s t a b l i s h  t h a t  Maases  

d i d  n o t  p u r c h a s e  the Cheney r a n c h  b e c a u s e  o f  t i t l e  p r o b l e m s .  

On t h e  c o n t r a r y ,  t h e  Maases d i d  e v e n t u a l l y  p u r c h a s e  t h e  

Cheney p r o p e r t y  and t h e  Cheneys  p u r c h a s e d  l a n d  i n  A r i z o n a .  

C o n s e q u e n t l y ,  s i n c e  w e  have  d e t e r m i n e d  t h e  t a x  f r e e  c l a u s e  

t o  b e  i n v a l i d  and t h a t  Maases  d i d  n o t  b r e a c h  t h e  a g r e e m e n t ,  

w e  h o l d  t h a t  t h e  D i s t r i c t  C o u r t  made c o r r e c t  r u l i n g s  on 

t h e s e  e v i d e n t i a r y  q u e s t i o n s .  E v i d e n c e  o f  m e r c h a n t a b i l i t y ,  

i n  t h e  c o n t e x t  p r e s e n t e d  by t h e  a p p e l l a n t s ,  was i r r e l e v a n t  

t o  t h e  i s s u e s  o f  t h e  a c t i o n .  F u r t h e r ,  t h e  c o u r t  was c o r r e c t  



i n  d e c l i n i n g  t o  admi t  t h e  e v i d e n c e  i n  q u e s t i o n  i n  o r d e r  t o  

p r e v e n t  t h e  s u i t  from becoming a  q u i e t  t i t l e  a c t i o n .  

A p p e l l a n t s  a l s o  c o n t e n d  a  f u r t h e r  a b u s e  of  d i s c r e t i o n  

by t h e  D i s t r i c t  C o u r t  i n  r e f u s i n g  t h e i r  p roposed  i n s t r u c -  

t i o n s  on whether  t i t l e  c o u l d  be  made m e r c h a n t a b l e  w i t h i n  a 

r e a s o n a b l e  p e r i o d  of  t i m e .  Here a g a i n ,  a p p e l l a n t s  were  

p r o p o s i n g  t h e i r  i n s t r u c t i o n s  s o  t h e  j u r y  would f i n d  t h a t  

t i t l e  c o u l d  have  been  made m e r c h a n t a b l e  w i t h i n  a  r e a s o n a b l e  

p e r i o d  o f  t i m e ,  o b l i g a t i n g  Maases t o  p u r c h a s e  t h e  A r i z o n a  

p r o p e r t y .  T h e i r  f a i l u r e  t o  d o  s o  would have  c o n s t i t u t e d  t h e  

b r e a c h .  However, s i n c e  w e  have h e l d  t h e  t a x  f r e e  c l a u s e  t o  

be i n v a l i d ,  Maases were n o t  o b l i g a t e d  t o  p u r c h a s e  t h e  

Ar i zona  p r o p e r t y .  Thus,  t h e  p roposed  i n s t r u c t i o n s  on t h e  

q u e s t i o n  of m e r c h a n t a b i l i t y  were i r r e l e v a n t .  

T h i r d ,  a p p e l l a n t s  a s s e r t  t h e  D i s t r i c t  C o u r t  abused  i t s  

d i s c r e t i o n  by i n s t r u c t i n g  t h e  j u r y  t h a t  a  r e a l  e s t a t e  b r o k e r  

i s  o n l y  r e s p o n s i b l e  f o r  b r i n g i n g  t h e  p a r t i e s  t o g e t h e r .  T h i s  

was o u t l i n e d  i n  i n s t r u c t i o n  no. 5: 

"A r e a l  e s t a t e  b r o k e r  e a r n s  h i s  commis- 
s i o n  when he p r o c u r e s  a  buyer  who is 
r e a d y ,  w i l l i n g  and a b l e  t o  p u r c h a s e  r e a l  
p r o p e r t y  on such  t e r m s  a s  t h e  s e l l e r s  may 
a g r e e .  The u l t i m a t e  s a l e  t e r m s  need n o t  
be what t h e  b r o k e r ' s  c o n t r a c t  c o n t a i n s .  
A b r o k e r  is n o t  r e q u i r e d  t o  d o  e v e r y t h i n g  
t o  comple t e  t h e  s a l e ,  b u t  is  o n l y  r e spon-  
s i b l e  f o r  b r i n g i n g  t h e  p a r t i e s  t o g e t h e r . "  

The law is c l e a r  i n  Montana. I n  B a r r e t t  v .  B a l l a r d  

( 1 9 8 0 )  I Mon t . , 622 P.2d 180 ,  37 S t .Rep .  2038, w e  

said: 

"The law i n  t h i s  s t a t e  is  we11 s e t t l e d .  
The b r o k e r  need n o t  do e v e r y t h i n g  t o  
comple t e  t h e  s a l e  b u t  o n l y  be r e s p o n s i b l e  
f o r  b r i n g i n g  t h e  p a r t i e s  t o g e t h e r .  I n  
Shober  v. Dean ( 1 9 0 9 ) ,  39 Mont. 255, 102  
P.  323, t h i s  C o u r t  s e t  t h e  s t a n d a r d  which 
s h o u l d  judge  b r o k e r  c a u s a t i o n :  



11 1 . . . I t  a p p e a r s  t o  u s  t h a t  t h e r e  c a n  
be b u t  one answer :  I t  was i n t e n d e d  t h a t ,  
i f  t h e  e f f o r t s  o f  Shober  s e t  i n  mo t ion  a  
c h a i n  of  e v e n t s  which f i n a l l y  c u l m i n a t e d  
i n  a  s a l e  of  t h e  p r o p e r t y ,  t h e n  he  s h o u l d  
r e c o v e r  t h e  maximum f e e ;  . . . I I f  622 
P.2d a t  186.  (Emphas is  added . )  

Hence,  a b s e n t  c o n t r a r y  t e r m s  i n  t h e  b r o k e r a g e  c o n t r a c t ,  when 

a  b r o k e r  b r i n g s  a  s e l l e r  t o g e t h e r  w i t h  a  buyer  who is  r e a d y ,  

w i l l i n g  and a b l e  t o  p u r c h a s e  and a  s a l e  t a k e s  p l a c e  a t  t e r m s  

s a t i s f a c t o r y  t o  t h e  s e l l e r ,  t h e  b r o k e r  h a s  e a r n e d  h i s  com- 

m i s s i o n .  

T h e r e  were no t e r m s  i l l  t h e  c o n t r a c t  t h a t  would o b l i -  

g a t e  t h e  b r o k e r  t o  c o m p l e t e  t h e  s a l e .  Thus ,  i n s t r u c t i o n  no. 

5 was a  c o r r e c t  s t a t e m e n t  o f  t h e  l a w ,  and t h e r e  was no a b u s e  

o f  d i s c r e t i o n  i n  g i v i n g  i t  t o  t h e  j u r y .  

F o u r t h ,  a p p e l l a n t s  a r g u e  t h a t  t h e  D i s t r i c t  C o u r t  

abused  i t s  d i s c r e t i o n  by r e f u s i n g  t h e i r  i n s t r u c t i o n s  r e g a r d -  

i n g  d u t i e s  owed by t h e  r e a l t o r s  t o  t h e  a p p e l l a n t s  and t h e  

b reach  of  such  d u t i e s .  A p p e l l a n t s  a s s e r t  t h a t  t h r e e  s p e c i f i c  

d u t i e s  a r o s e  based  on t h e  f a c t s  o f  t h e  c a s e .  The a l l e g e d  

d u t i e s  a r e :  

(1) The d u t y  t o  convey t o  t h e  Maases t h e  f a c t  t h a t  t h e  

Cheneys c o u l d  e a s i l y  c o r r e c t  any d e f e c t  i n  m e r c h a n t a b i l i t y  

of t i t l e  a s  t o  t h e  s t r i p  o f  l a n d  f r o n t i n g  on t h e  c o u n t y  

road ;  

( 2 )  'The d u t y  t o  b r i n g  t h e  Cheneys and t h e  Maases 

t o g e t h e r  s o  t h a t  t h e  Maases would have no f e a r s  a s  t o  t h e  

m e r c h a n t a b i l i t y  of t i t l e  r a t h e r  t h a n  keep ing  t h e  two p a r t i e s  

s e p a r a t e d ;  and ,  

( 3 )  The d u t y  n o t  t o  change  t h e  t e r m s  and c o n d i t i o n s  o f  

R e a l  E s t a t e  P u r c h a s e  C o n t r a c t  a n d  R e c e i p t  f o r  D e p o s i t  

r e g a r d i n g  t h e  Ar i zona  p r o p e r t y  w i t h o u t  t h e  e x p r e s s  a p p r o v a l  



o f  t h e i r  p r i n c i p a l s ,  t h e  Cheneys .  

A p p e l l a n t s  t r a n s l a t e d  t h e s e  d u t i e s  i n t o  p r o p o s e d  

i n s t r u c t i o n  nos .  8 ,  1 0 ,  11, 1 2 ,  1 3 ,  and  1 4 .  W e  b e l i e v e  t h e  

c o u r t  p r o p e r l y  r e f u s e d  t h e s e  i n s t r u c t i o n s .  

A s  p r e v i o u s l y  d i s c u s s e d ,  a  r e a l t o r ' s  p r i m a r y  d u t y  i s  

t o  b r i n g  p a r t i e s  t o g e t h e r ,  u n l e s s  o t h e r w i s e  s t a t e d  i n  t h e  

l l s t i n g  a g r e e m e n t .  F u r t h e r m o r e ,  i n  a c c o m p l i s h i n g  t h i s  a  
c 1" ,, 0 LC- 

r e a l t o r  h a s  a  f i d u c i a r y  d u t y  t o  h i s  c l i e n t .  " v .  

Watson ( 1 9 7 8 ) ,  176  Mont. 344,  578  P.2d 308.  F i d u c i a r y  

d u t i e s  encompass  f u l l  d i s c l o s u r e ,  F i r s t  T r u s t  v.  McKenna 

( 1 9 8 0 1 ,  Nont  . , 614 P.2d 1 0 2 7 ,  37 S t . R e p .  102 6 ;  

L y l e  v .  Moore ( 1 9 7 9 ) ,  1 8 3  Mont. 274 ,  599 P.2d 336 ;  good 

f a i t h ,  F r i s e l l  v .  Newman ( 1 9 6 7 ) ,  ' 7 1  Wash.2d 520 ,  429 P.2d 

864 ;  and  a c t i n g  i n  t h e  c l i e n t ' s  b e s t  i n t e r e s t s .  

Once a b r o k e r  i n v o l v e s  h i m s e l f  w i t h  t h e  c o m p l e t i o n  o f  

a  t r a n s a c t i o n ,  h e  mus t  c o n t i n u e  t o  a c t  i n  a c c o r d a n c e  w i t h  

t h e  above  f i d u c i a r y  d u t i e s .  I n  t h e  p r e s e n t  s i t u a t i o n  i t  

a p p e a r s  t h a t  a l l  t h e  r e a l t o r s  assumed a  r o l e  i n  t h e  comple-  

t i o n  o f  t h e  t r a n s a c t i o n s .  The j u r y  was i n s t r u c t e d  on t h e  

f i d u c i a r y  d u t i e s  owed t o  t h e  p a r t i e s  by t h e  r e a l t o r s  when 

t h e y  assumed t h i s  r o l e .  T h e s e  d u t i e s  a r e  embodied i n  

i n s t r u c t i o n  nos .  7 ,  8 ,  9 and  1 0 .  The j u r y  d e t e r m i n e d  t h a t  

t h e s e  d u t i e s  we re  n o t  b r e a c h e d .  

The D i s t r i c t  C o u r t  was c o r r e c t  i n  r e f u s i n g  a p p e l l a n t s '  

p r o p o s e d  i n s t r u c t i o n s  b a s e d  on t h e  t h r e e  a l l e g e d  d u t i e s  

o u t l i n e d  above  b e c a u s e  t h e r e  was no f a c t u a l  b a s i s  f o r  s u c h  

i n s t r u c t i o n s .  T h i s  C o u r t  h a s  h e l d  t h a t  i t  i s  n o t  e r r o r  t o  

r e f u s e  i n s t r u c t i o n s  n o t  s u p p o r t e d  by t h e  e v i d e n c e .  Penn  v .  

B u r l i n g t o n  N o r t h e r n ,  I n c .  ( 1 9 8 0 ) ,  Mont. , 605  P.2d 

600 ,  37  St .Rep .  9 3 ;  P o r t e r  v.  Crum-McRinnon B u i l d i n g  Co. 



( 1 9 6 3 ) ,  142 Mont. 7 4 ,  381 P.2d 794. The s p e c i f i c  d u t i e s  

e x p r e s s e d  by t h e  a p p e l l a n t s  e i t h e r  d i d  n o t  e x i s t  o r  were n o t  

b r e a c h e d .  

The b r o k e r s  had no d u t y  t o  convey t o  Maases t h a t  t i t l e  

d e f e c t s  c o u l d  be c o r r e c t e d  immed ia t e ly .  T h i s  would f o r c e  

t h e  r e a l t o r s  t o  make a d i f f i c u l t  l e g a l  d e t e r m i n a t i o n  which 

t h e y  a r e  n o t  r e q u i r e d  t o  do.  

Second ly ,  t h e  r e a l t o r s  d i d  n o t  b r e a c h  t h e  d u t y  t o  

b r i n g  t h e  p a r t i e s  t o g e t h e r  t o  a l l e v i a t e  t h e  t i t l e  problem.  

Each p a r t y  was c o n t a c t e d  immed ia t e ly  t h r o u g h  t h e i r  a g e n t s .  

F u r t h e r ,  t h e  a g e n t s  were  a c t i n g  i n  t h e  b e s t  i n t e r e s t s  o f  a l l  

p a r t i e s  a s  t n e y  were a c . c i v e l y  t r y i n g  t o  s o l v e  t h e  t i t l e  

problem.  

T h i r d l y ,  w e  b e l i e v e  t h e  d u t y  n o t  t o  change  t h e  A r i z o n a  

o f f e r  w i t h o u t  Cheneys '  a p p r o v a l  is i l l u s o r y .  I n i t i a l l y ,  w e  

n o t e  t h a t  Adams was n o t  i n v o l v e d  i n  t h e  p r e p a r a t i o n  of  t h e  

addendum. P f u t z e n r e u t e r  and Was tcoa t  were t h e  p e r s o n s  

i n v o l v e d .  However, i f  s u c h  a  d u t y  e x i s t e d ,  t h e  b r e a c h  

t h e r e o f  is i m m a t e r i a l  and d i d  n o t  p r e j u d i c e  Cheneys b e c a u s e  

i t  was i n e f f e c t u a l ;  Maases would s t i l l  n o t  s i g n  t h e  o f f e r .  

F i f t h ,  t h e  a p p e l l a n t s  a s s e r t  t h e  D i s t r i c t  C o u r t  abused  

i t s  d i s c r e t i o n  by r e c e i v i n g  i n t o  e v i d e n c e  a n  u n s i g n e d  

d e p o s i t i o n .  The b a s i s  of t h e  a p p e l l a n t s '  o b j e c t i o n  is t h a t  

t n e y  had n o t  waived t h e  l a c k  of  s i g n a t u r e  i n  a c c o r d a n c e  w i t h  

Rule  3 0 ( e ) ,  M.R.Civ.P. 

On A p r i l  23 ,  1982 ,  t h e  d e p o s i t i o n  o f  F r a n  N i e l s e n ,  t h e  

owner of t h e  Ar i zona  p r o p e r t y ,  was t a k e n  i n  Ar i zona .  A t  t h e  

d e p o s i t i o n ,  bo th  Cheneys and Maases were r e p r e s e n t e d  by 

c o u n s e l .  

A t  t h e  d e p o s i t i o n ,  N i e l s e n  was a sked  i f  s h e  wanted t o  



r ev i ew t h e  deposition when comple ted  and t h e n  s i g n  i t .  She 

i n d i c a t e d  t h a t  s h e  d i d .  However, on t h e  s i g n a t u r e  l i n e  a t  

t n e  end of  t h e  d e p o s i t i o n ,  t h e  words " s i g n a t u r e  wa ived"  a r e  

t yped .  Noth ing  i n  t h e  d e p o s i t i o n  i n d i c a t e d  t h e  c i r c u m s t a n c e s  

o t  t h e  w a i v e r .  

I n  t h e  morning of  t h e  day  t h e  d e p o s i t i o n  was t o  be  i n -  

t r o d u c e d ,  c o u n s e l  r e c e i v e d  c o p i e s  of  t h e  d e p o s i t i o n .  Af t e r  

t h e  r e a d i n g  of t h e  deposition was underway, c o u n s e l  f o r  

Cheneys o b j e c t e d  t o  it a s  it was uns igned .  H e  p r e s e n t e d  no 

e v l d e n c e  of p r e j u d i c e  due  t o  t h i s  p r o c e d u r a l  i r r e g u l a r i t y .  

We r e j e c t  a p p e l l a n t s '  c o n t e n t i o n  b e c a u s e  no mot ion  t o  

s u p p r e s s  t h e  d e p o s i t i o n  was made a t  t h e  o u t s e t .  Ru le  

3 2 ( d )  ( 4 ) ,  M.R.Civ.P., p r e s c r i b e s  t h a t  any  i r r e g u l a r i t i e s  of 

t h e  form of  t h e  d e p o s i t i o n  a r e  waived u n l e s s  a  mo t ion  t o  

s u p p r e s s  t h e  d e p o s i t i o n  is  made w i t h  r e a s o n a b l e  p romptness  

a f t e r  s u c h  d e f e c t  is ,  o r  w i t h  due  d i l i g e n c e  migh t  have  been ,  

a s c e r t a i n e d .  

i n  t h i s  s i t u a t i o n  a p p e l l a n t s  d i d  n o t  o b j e c t  t o  t h e  

i r r e g u l a r i t y  u n t i l  a f t e r  t h e  r e a d i n g  of  t h e  d e p o s i t i o n  i n t o  

e v i d e n c e  had commenced. Counse l  f o r  a p p e l l a n t s  had r e c e i v e d  

t h e  d e p o s i t i o n  i n  t h e  morning p r i o r  t o  t r i a l ;  t h u s ,  t h e  

irregularity s h o u l d  have been d i s c o v e r e d  t h e n  and a  mo t ion  

t o  s u p p r e s s  made a c c o r d i n g l y .  F u r t h e r m o r e ,  s i n c e  no  

e v l d e n c e  r e g a r d i n g  t h e  waived s i g n a t u r e  was p r e s e n t e d ,  w e  

c a n n o t  a s c e r t a i n  a  b a s i s  from which t o  c o n c l u d e  a p p e l l a n t s  

were p r e j u d i c e d  by t h e  i r r e g u l a r i t y  i n  t h e  d e p o s i t i o n .  

S i x t h ,  t h e  a p p e l l a n t s  c o n t e n d  t h e  D i s t r i c t  C o u r t  

abused  i t s  d i s c r e t i o n  by g i v i n g  t h e  Maases f o u r  pe rempto ry  

c h a l l e n g e s ,  t h e  r e a l t o r s  a s  a  g r o u p  f o u r  p e r e m p t o r y  

c n a l l e n g e s ,  and f o u r  pe rempto ry  c h a l l e n g e s  t o  a p p e l l a n t s .  



E s s e n t i a l l y ,  a p p e l l a n t s  u r g e  t h e  c o u r t  t o  view t h e  Maases 

and t h e  r e a l t o r s  as  o n e  g r o u p  and c o n s e q u e n t l y  a l l o c a t e  them 

o n l y  f o u r  p e r e m p t o r y  c h a l l e n g e s .  

S e c t i o n  25-7-224, MCA, e n t i t l e s  e a c h  p a r t y  t o  f o u r  

c h a l l e n g e s .  Lauman v .  Lee ( 1 9 8 1 ) ,  Mont . , 626 P.2d 

830,  38 S t .Rep .  499,  a p p r o v e s  t h e  g r a n t i n g  o f  s e p a r a t e  

p e r e m p t o r y  c h a l l e n g e s  t o  c o d e f e n d a n t s  who occupy  h o s t i l e  

p o s i t i o n s .  The a p p e l l a n t s  a s s e r t  t h a t  t h e  Maases and  t h e  

r e a l t o r s  d o  n o t  occupy  h o s t i l e  p o s i t i o n s .  On t h e  c o n t r a r y ,  

t h e  Maases and two of  t h e  r e a l t o r s  are r e p r e s e n t e d  by 

i d e n t i c a l  c o u n s e l .  

I n  r e v i e w i n g  t h e  l ower  c o u r t ' s  g r a n t i n g  of  a d d i t i o n a l  

p e r e m p t o r y  c h a l l e n g e s ,  w e  have  h e l d  t h a t  t h e  c o m p l a i n i n g  

p a r t y  mus t  show h e  was p r e j u d i c e d  by s u c h  a c t i o n .  L e a r y  v .  

K e l l y  P i p e  Co. ( 1 9 7 6 ) ,  1 6 9  Mont. 511 ,  549 P.2d 813;  A s h l e y  

v .  Safeway S t o r e s ,  I n c . ,  e t  a l .  ( 1 9 3 5 ) ,  100 Mont. 312 ,  47 

P.2d 53. I n  L e a r y  we d e t e r m i n e d  t h a t  t o  e s t a b l i s h  r e v e r s i -  

b l e  e r r o r ,  t h e  c o m p l a i n i n g  p a r t y  mus t  show: (1) t h a t  h e  

e x h a u s t e d  h i s  p e r e m p t o r y  c h a l l e n g e s ;  ( 2 )  t h a t  h e  h a s  s u f -  

f e r e d  m a t e r i a l  i n j u r y  f rom t h e  a c t i o n  o f  t h e  c o u r t ;  and  ( 3 )  

t h a t  a s  a r e s u l t  t h e r e o f  one  o r  more o b j e c t i o n a b l e  j u r o r s  

s a t  on  t h e  case. 169  Mont. a t  516 ,  549 P.2d a t  816.  

These  r e q u i s i t e  f i n d i n g s  we re  t a k e n  f rom a n  a n n o t a t i o n  

on  t h e  e f f e c t s  o f  a l l o w i n g  e x c e s s i v e  p e r e m p t o r y  c h a l l e n g e s .  

Annot . ,  95 ALR2d 957 ,  963 ( 1 9 6 4 ) .  I t  s t a t e s ,  " [ t l h e  numer- 

i c a l  w e i g h t  o f  a u t h o r i t y  i n  c i v i l  c a s e s  s u p p o r t s  a  r u l e  t h a t  

a judgment  w i l l  n o t  be  r e v e r s e d  f o r  e r r o r  i n  a l l o w i n g  one  o r  

more p e r e m p t o r y  c h a l l e n g e s  i n  e x c e s s  o f  t h a t  p r o v i d e d  by 

s t a t u t e ,  u n l e s s  t h e  c o m p l a i n i n g  p a r t y  shows t h a t  h e  h a s .  . . 
s u f f e r e d  m a t e r i a l  i n j u r y  f rom t h e  a c t i o n  o f  t h e  c o u r t . "  



Numerous c a s e s  f rom f i t t e e n  jurisdictions were c i t e d  sup-  

p o r t i n g  t h i s  r u l e .  

The Washington  Supreme C o u r t  h a s  a l s o  a r t i c u l a t e d  t h a t  

p r e j u d i c e  mus t  be shown t o  c a u s e  r e v e r s a l .  I n  S t a t e  v .  

Evans ( 1 9 8 0 ) ,  26 Wash.App. 251, 612 P.2d 442,  t h e  c o u r t  h e l d  

t h a t  p a r t i e s  a r e  n o t  e n t i t l e d  t o  have  any p a r t i c u l a r  j u r o r  

s e r v e .  U n l e s s  p r e j u d i c e  r e s u l t s  f rom a l l o w i n g  an  e x c e s s i v e  

number of pe rempto ry  c h a l l e n g e s ,  r e v e r s i b l e  e r r o r  h a s  n o t  

been  commit ted .  See  a l s o ,  C reech  v .  C i t y  o f  Aberdeen ( 1 9 0 6 ) ,  

4 4  Wash. 7 2 ,  87 P.  44; Trau tman,  S e r v i n g  S u b s t a n t i a l  J u s t i c e  

--A D i l e m m a ,  40 Wash. L. Rev. 270, 278 ( 1 9 6 5 ) .  

The u n d e r l y i n g  r a t i o n a l e  o f  v o i r  d i r e ,  and s p e c i f i -  

c a l l y  pe rempto ry  c h a l l e n g e s ,  i s  t o  i n s u r e  t h a t  l i t i g a n t s  

r e c e i v e  a  f a i r  and i m p a r t i a l  j u r y .  I t  is n o t  t o  p r o v i d e  

p a r t i e s  w i t h  j u r o r s  who a r e  f a v o r a b l e  t o  t h e i r  p o s i t i o n ,  

even  though  t h i s  is o f t e n  t h e  o b j e c t i v e  and r e s u l t .  Conse- 

q u e n t l y ,  i f  t h e  c o u r t  ' s a c t i o n  a l l o w i n g  a d d i t i o n a l  c h a l -  

l e n g e s  d o e s  n o t  p r e j u d i c e  t h e  c o m p l a i n i n g  p a r t y ,  h e  h a s  

r e c e i v e d  a  f a i r  and i m p a r t i a l  j u r y .  I n  e s s e n c e ,  t h e  end h a s  

been accompl i shed  and an i r r e g u l a r i t y  i n  t h e  means s h o u l d  

n o t  c a u s e  r e v e r s a l .  

On t h e  o t h e r  hand ,  i n  Hunsaker v .  Sozeman Deaconess  

F o u n d a t i o n  ( 1 9 7 8 ) ,  179  Mont. 305,  588 P.2d 493, t h i s  C o u r t  

r e c o g n i z e d  t h a t  p r o v i n g  p r e j u d i c e  may be  p r a c t i c a l l y  impos- 

s i b l e .  W e  h e l d  i n  Hunsaker  t h a t  t h e  c o r r e c t n e s s  o f  t h e  

t r i a l  c o u r t ' s  d e c i s i o n  r e g a r d i n g  p e r e m p t o r y  c h a l l e n g e s ,  when 

i t  was a c t u a l l y  made, s h o u l d  be p a r t  o f  t h e  r e v i e w  p r o c e s s  

on a p p e a l .  However, t h i s  would r e q u i r e  a n  a d e q u a t e  r e c o r d  

of  t h e  lower  c o u r t ' s  d e c i s i o n .  Thus ,  t h e  f o l l o w i n g  sugges -  

t i o n  was made: 



"The  D i s t r i c t  C o u r t s  s h o u l d  s e r i o u s l y  
c o n s i d e r  t h e  u s e  of t h e  p r e t r i a l  c o n f e r -  
e n c e  a s  t h e  b e s t  p r o c e d u r e  t o  be  used  i n  
r e s o l v i n g  q u e s t i o n s  s u c h  a s  t h e  number o f  
p e r e m p t o r y  c h a l l e n g e s  t o  be  a l l o w e d  e a c h  
s i d e .  I f  f o r  some r a r e  r e a s o n  t h e  D i s -  
t r i c t  C o u r t  h o l d s  no p r e t r i a l  c o n f e r e n c e ,  
t h e  q u e s t i o n  o f  p e r e m p t o r y  c h a l l e n g e s  
s h o u l d  be r a i s e d  by a p p r o p r i a t e  w r i t t e n  
mo t ion  f i l e d  b e f o r e  t h e  commencement o f  
j u r y  s e l e c t i o n ,  and i t  s h o u l d  s e t  f o r t h  
a l l  f a c t s  a n d  r e f e r e n c e s  t e n d i n g  t o  
s u p p o r t  h i s  c l a i m  o f  h o s t i l i t y .  In any  
c a s e ,  t h e  o p p o s i n g  p a r t y  o r  p a r t i e s  
s h o u l d  be g i v e n  a d e q u a t e  t i m e  t o  r e spond  
t o  t h e  c l a i m s  o f  h o s t i l i t y .  

"The t r i a l  c o u r t  s h o u l d ,  a s  a  b a r e  min i -  
mum, r u l e  on t h e  p e r e m p t o r y  c h a l l e n g e  
i s s u e  b e f o r e  t h e  q u e s t i o n i n g  o f  j u r o r s  
b e g i n s .  To a f f o r d  a b a s i s  f o r  r e v i e w ,  it 
s h o u l d  e x p r e s s l y  s e t  f o r t h  i n  t h e  r e c o r d  
t h e  r e a s o n s  f o r  i t s  r u l i n g  and t h e  f a c t s  
on  which it r e l i e s  i n  making i t s  d e c i -  
s i o n . "  179  Mont. a t  318,  588 P.2d a t  
501. 

I f  t h e r e  is n o t  a  s u f f i c i e n t  r e c o r d  by which t h e  C o u r t  c a n  

r ev i ew  t h e  D i s t r i c t  C o u r t  r u l i n g ,  t h e n  t h e  c o n d u c t  o f  t h e  

j u r y  mus t  be  examined i n  a c c o r d a n c e  w i t h  L e a r y .  

I n  t h e  c a s e  a t  b a r ,  t h e  p r e t r i a l  c o n f e r e n c e  d i d  n o t  

d e t e r m i n e  t h e  a l l o c a t i o n  o f  p e r e m p t o r y  c h a l l e n g e s .  F u r t h e r -  

more,  c o u n s e l  d i s p e n s e d  w i t h  t h e  r e c o r d i n g  o f  v o i r  d i r e  and 

t h e  a p p e l l a n t s  o b j e c t e d  t o  t h e  a l l o c a t i o n  o f  t h e  c h a l l e n g e s  

a f t e r  t h e  q u e s t i o n i n g  of  t h e  j u r o r s  was c o m p l e t e  and w h i l e  

t h e  c h a l l e n g e s  were  b e i n g  e x e r c i s e d .  

The b a s i s  o f  t h e  a p p e l l a n t s '  o b j e c t i o n  was t h a t  two o f  

t h e  r e a l t o r s  and t h e  Maases were  r e p r e s e n t e d  by t h e  same law 

f i r m .  The c o u r t  o v e r r u l e d  t h e  o b j e c t i o n  and s t a t e d ,  " t o  s a y  

t h e r e  is no a d v e r s i t y  b e c a u s e  of  t h e  f a c t  t h a t  t h e  f i r m  

r e p r e s e n t s  two g r o u p s  of p e o p l e  is n o t  c o g e n t  a s  f a r  a s  t h i s  

C o u r t  is c o n c e r n e d .  " 

Bunsaker  i n d i c a t e s  t h a t  a s  a  b a r e  minimum, t o  a f f o r d  a  

b a s i s  f o r  r ev i ew ,  t h e  t r i a l  c o u r t  s h o u l d  e x p r e s s l y  s e t  f o r t h  



in the record the reasons for its ruling and the facts on 

which it relies in making its decision. The brief inter- 

change between the court and appellants' counsel does not 

meet this minimum requirement. We do not have a sufficient 

record to determine the correctness of the District Court's 

ruling when it was actually made. Thus, as determined by 

Hunsaker, we must examine the conduct of the jury in light 

of the Leary decision. 

Presently, the appellants have not convinced this 

Court that the realtors and the Maases were not entitled to 

separate peremptory challenges. Most importantly, the 

appellants have not shown any material injury suffered from 

the court's action or that any objectionable jurors sat on 

the case as a result of the court's action. 

Finally, even though not raised by any of the parties, 

we note an apparent typographical error in the judgment. The 

jury verdict lists the damages at $9,229.25 but the judgment 

lists them at $9,299.25. The jury verdict as approved by 

the foreperson is controlling and damages are $9,229.25. The 

judgment is ordered amended accordingly. 

A£ f irmed. 

2 ~ & & ~ ! & ,  Chief Justice 

We concur: 


