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M r .  J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  c a s e  comes from t h e  D i s t r i c t  C o u r t  of t h e  F o u r t e e n t h  

J u d i c i a l  D i s t r i c t ,  County of M u s s e l s h e l l .  P l a i n t i f f  commenced 

t h i s  a c t i o n  s e e k i n g  a  judgment d e c l a r i n g  him t o  be t h e  h o l d e r  of 

a n  ea semen t  a c r o s s  p r o p e r t y  owned by d e f e n d a n t s .  A t  t h e  t r i a l  

c o u r t ,  and i n  t h i s  Cour t  , t w o  ea semen t  t h e o r i e s  were p r e s e n t e d ;  

e a s e m e n t  by p r e s c r i p t i o n ,  and e a s e m e n t  by n e c e s s i t y .  The 

Dis t r ic t  C o u r t  h e l d  a g a i n s t  p l a i n t i f f  i n  b o t h  i n s t a n c e s .  

A d d i t i o n a l l y ,  w e  a r e  a sked  to d e c i d e  w h e t h e r  t h e  c o u r t  e r r e d  i n  

v e r b a t i m  a d o p t i o n ,  and by  p h o t o g r a p h i c  r e p r o d u c t i o n ,  t h e  

d e f e n d a n t ' s  f i n d i n g s  of  f a c t  and c o n c l u s i o n  of law. 

A p p e l l a n t  i s  t h e  owner of a  t ract  of l and  d e s c r i b e d  a s  t h e  

e a s t  1/2 o f  t h e  west 1/2 o f  s e c t i o n  34.  The a t t a c h e d  map shows 

a p p e l l a n t  s p r o p e r t y  and t h e  c l a imed  ea semen t  r o u t e .  

A p p e l l a n t  h a s  h e l d  an  i n t e r e s t  i n  t h e  l and  s i n c e  1957  when 

h i s  m o t h e r ,  Mrs. Rathbun ,  t r a n s f e r r e d  o w n e r s h i p  to him and h i s  

b r o t h e r .  S i n c e  t h a t  t i m e ,  a p p e l l a n t  h a s  become t h e  sole owner .  

T h e r e  a r e  t w o  r o u t e s  t o  t h e  p r o p e r t y ;  a  w e s t e r n  a c c e s s  r o u t e  o v e r  

which  a p p e l l a n t  c l a i m s  an  e a s e m e n t ,  and a n  e a s t e r n  r o u t e  which is 

s t e e p  and s e a s o n a l l y  i m p a s s a b l e .  U s e  of  e i t h e r  r o u t e  r e q u i r e s  

o n e  to  cross p r o p e r t y  owned by a t  l e a s t  one of t h e  r e s p o n d e n t s .  

I n  o t h e r  words ,  a p p e l l a n t 1  s p r o p e r t y  is l and - locked  . 
The l a n d  was i n i t i a l l y  pu rchased  from M u s s e l s h e l l  County i n  

1934  by  T.D. Cox. The p u r c h a s e  by Cox i n c l u d e d  t h e  west Sr;! o f  t h e  

west o f  s e c t i o n  34; however ,  i n  1942  t h a t  p o r t i o n  was s o l d  by 

Cox and was e v e n t u a l l y  t r a n s f e r r e d  to r e s p o n d e n t s  J e r r y  C a r l s o n  

and K a t h l e e n  B e s l a n o w i t c h .  I t  is o v e r  t h i s  p o r t i o n  t h a t  

a p p e l l a n t  c l a i m s  an  ea semen t  by n e c e s s i t y .  

From 1934 to  1946 Cox l i v e d  on s e c t i o n  34.  I n  t h e  1 9 3 0 ' s  he 

c o n d u c t e d  f a rming  and l o g g i n g  o p e r a t i o n s .  During t h e s e  y e a r s  he 

u sed  t h e  w e s t e r n  a c c e s s  r o u t e  f r e q u e n t l y .  I n  1946  h e  s o l d  t h e  

l a n d  t o  Mrs. Rathbun ,  a p p e l l a n t ' s  m o t h e r .  She owned t h e  land  

u n t i l  1957.  During t h e s e  e l e v e n  y e a r s  t h e  land  was v a c a n t .  H e r  



v i s i t s  t o  t h e  p r o p e r t y  were c h a r a c t e r i z e d  by t h e  c o u r t  as s p o r a -  

d i c  and i n t e r m i t t e n t .  

A p p e l l a n t  h a s  n e v e r  l i v e d  on t h e  p r o p e r t y .  Much of t h e  t i m e  

s i n c e  1 9 5 7 ,  a p p e l l a n t  h a s  r e s i d e d  o u t - o f - s t a t e .  H e  h a s  v i s i t e d  

t h e  l a n d  on t h e  a v e r a g e  of  once  or twice a y e a r ,  and t h e r e  were  

y e a r s  i n  which he would make no v i s i t .  These  v i s i t s  were made t o  

" c h e c k  t h e  p r o p e r t y . "  A p p e l l a n t  owns o t h e r  n o n a d j o i n i n g  l and  i n  

t h e  v i c i n i t y  which is l e a s e d  f o r  a g r i c u l t u r a l  p u r p o s e s ,  however ,  

c o n c e r n i n g  t h e  l a n d  i n  s e c t i o n  3 4 ,  n e i t h e r  a p p e l l a n t  n o r  h i s  

lessee have  used t h e  l and  f o r  any p r o d u c t i v e  u s e .  

T h i s  d i s p u t e  arose i n  t h e  l a t e  1 9 7 0 ' s  when a real e s t a t e  

a g e n t  on b e h a l f  o f  a p p e l l a n t  went  t o  v i ew  t h e  p r o p e r t y .  The 

a g e n t  l e a r n e d  t h a t  a p p e l l a n t ' s  t i t l e  d i d  n o t  i n c l u d e  an  e a s e m e n t .  

The t e s t i m o n y  i n d i c a t e s  t h a t  a p p e l l a n t  wished  to s u b d i v i d e  and 

s e l l  t h e  p a r c e l s .  The r e s p o n d e n t s  d i d  n o t  a g r e e  w i t h  t h i s  pro-  

p o s e d  l a n d  u s e  and made t h e i r  f e e l i n g s  known. The r e s p o n d e n t ' s  

p o s i t i o n  was t h a t  any  access a c r o s s  t h e i r  l and  was p e r m i s s i v e ,  

and t h e r e  c o u l d  be no access to any  s u b d i v i s i o n .  However,  t h e  

r e s p o n d e n t s  a lso  t e s t i f i e d  t h a t  i f  a p p e l l a n t  wished t o  p u t  t h e  

l a n d  to  o t h e r  p r o d u c t i v e  u s e s ,  s u c h  a s  l o g g i n g  o r  min ing  or  

a g r i c u l t u r a l  p u r p o s e s ,  t h e y  would allow access. 

To e s t a b l i s h  an  ea semen t  by p r e s c r i p t i o n  t h e  bu rden  is on t h e  

moving p a r t y  to show s e v e r a l  e l e m e n t s .  H e  o r  h i s  p r e d e c e s s o r s  i n  

i n t e r e s t  mus t  have  used  t h e  r o u t e  o p e n l y ,  n o t o r i o u s l y ,  e x c l u -  

s i v e l y ,  a d v e r s e l y ,  c o n t i n u o u s l y  and u n i n t e r r u p t e d  f o r  t h e  f u l l  

s t a t u t o r y  p e r i o d .  S c o t t  v. Weinheimer  ( 1 9 6 2 ) ,  140  Mont. 554 ,  374 

P.2d 91 .  Once t h e  moving p a r t y  e s t a b l i s h e s  t h e s e  e l e m e n t s  

a d v e r s e  u s e  i s  presumed and t h e  bu rden  is t h e n  on t h e  owner  to 

show t h a t  t h e  u s e  w a s  p e r m i s s i v e .  OIConnor  v. B r o d i e  ( 1 9 6 9 ) ,  1 5 3  
Ga be / 

Mont. 1 2 9 ,  454 P.2d 920;  G l a n t z  v .  Gab&?- ( 1 9 2 3 ) ,  6 6  Mont. 1 3 4 ,  

212 P. 858 .  I f  t h e  owner shows p e r m i s s i v e  u s e ,  no e a s e m e n t  can  

b e  a c q u i r e d  s i n c e  t h e  t h e o r y  of  p r e s c r i p t i v e  ea semen t  is based  on 

a d v e r s e  u s e .  Wi l son  v .  C h e s t n u t  ( 1 9 7 4 ) ,  1 6 4  Mont. 484,  525  P.2d 

24.  



The D i s t r i c t  C o u r t  c o n c l u d e d  t h a t  u se  of t h e  w e s t e r n  access 

r o u t e  f rom 1934 t o  t h e  p r e s e n t  time h a s  been  p e r m i s s i v e ,  t h e r e -  

f o r e  a n y  p r e s u m p t i o n  of  a d v e r s e  u se  was e f f e c t i v e l y  r e b u t t e d  . We 

a g r e e .  

T h e r e  was e v i d e n c e  t o  i n d i c a t e  p e r m i s s i v e  u se  b e g i n n i n g  i n  

1934 .  S e v e r a l  w i t n e s s e s  t e s t i f i e d  c o n c e r n i n g  local c u s t o m s  t h a t  

began  i n  t h e  homes t e a d i n g  d a y s  c o n c e r n i n g  access across a n o t h e r ' s  

l a n d .  T h e r e  e x i s t e d  an  u n d e r s t a n d i n g  among l andowner s  t h a t  pe r -  

m i s s i o n  was n o t  r e q u i r e d  e v e r y  time a p e r s o n  needed to cross h i s  

n e i g h b o r  ' s l a n d .  P e r m i s s i o n  was a u t o m a t i c  i f  t h e  i n d i v i d u a l  

c l o s e d  t h e  g a t e s  and r e s p e c t e d  h i s  n e i g h b o r ' s  p r o p e r t y .  

" ' *  * * A use  of a  n e i g h b o r ' s  l a n d  based  upon 
mere n e i g h b o r l y  accommodat ion or c o u r t e s y  is 
n o t  a d v e r s e  and c a n n o t  r i p e n  i n t o  a p r e s c r i p -  
t i v e  e a s e m e n t .  Thus where  t h e  u s e  of a  way by 
a n e i g h b o r  was b y  e x p r e s s  o r  i m p l i e d  p e r -  
m i s s i o n  o f  t h e  owne r ,  it was h e l d  t h a t  t h e  
c o n t i n u o u s  u s e  of  t h e  way by t h e  n e i g h b o r  was 
n o t  a d v e r s e  and d i d  n o t  r i p e n  i n t o  a p r e s c r i p -  
t i v e  r i g h t  * * * I u  Wilson  v .  C h e s t n u t ,  1 6 4  
Mont. a t  491 ,  525  P.2d a t  27.  ( C i t i n g  2  
Thompson on Real P r o p e r t y  ( 1 9 6 1  R e p l a c e m e n t ) ,  
Easemen t s ,  5 3 4 5 ) .  See  a lso  Ewan v .  S t e n b e r g  
( 1 9 7 5 ) ,  1 6 8  Mont. 6 3 ,  5 4 1  P.2d 60 .  

E v i d e n c e  of  t h i s  l o c a l  cus tom,  w i t h o u t  more, w a s  s u f f i c i e n t  

t o  e s t a b l i s h  p e r m i s s i v e  u s e .  I n  T a y l o r  v.  P e t r a n e k  ( 1 9 7 7 ) r  1 7 3  

Mont. 433,  438 ,  568 P.2d 1 2 0 ,  1 2 3 ,  t h i s  C o u r t  s t a t e d :  

"He re  t h e  r e c o r d  is r e p l e t e  w i t h  t e s t i m o n y  
f rom b o t h  p l a i n t i f f ' s  and d e f e n d a n t ' s  w i t -  
n e s s e s  t h a t  t h e  h o m e s t e a d e r s  who i n i t i a l l y  
l i v e d  i n  t h e  a r e a  d e v e l o p e d  common p r a c t i c e  of 
a l l o w i n g  o t h e r s  to c r o s s  t h e i r  l a n d s  t o  r e a c h  
S u f f o l k .  T h i s  e v i d e n c e  is s u f f i c i e n t  to sup- 
p o r t  a u s e  p e r m i s s i v e  i n  i ts  i n c e p t i o n  and n o t  
u n d e r  a  claim o f  r i g h t  ." 

N o t w i t h s t a n d i n g  l o c a l  cus tom,  t h e r e  was o t h e r  e v i d e n c e  to 

show t h a t  u se  o f  t h e  w e s t e r n  access began  and remained  p e r -  

m i s s i v e .  T h e r e  were s e v e r a l  i n s t a n c e s  of c o n t r o l  e x e r c i s e d  by 

r e s p o n d e n t s  and t h e i r  p r e d e c e s s o r s  ; t h e  f i r s t  o c c u r r e d  i n  1934  

when b o t h  f o r k s  o f  t h e  w e s t e r n  access a t  t h e  Gou ld ing  Creek  Road 

were l o c k e d  by t h e  Robsons .  A p p a r e n t l y ,  t h e  g a t e s  were l e f t  open  

and c a t t l e  g o t  loose. T h e r e  were  two o t h e r  g a t e s  e s t a b l i s h e d  and 

m a i n t a i n e d  by r e s p o n d e n t s .  On t h e  map t h e y  are d e s i g n a t e d  a s  g-1 

and g-2. I n  t h e  e a r l y  1 9 6 0 ' s  J . W .  T r a v i s ,  who t h e n  owned t h e  



west 1/2 o f  t h e  w e s t  1/2 o f  s e c t i o n  34 d r o v e  a p o s t  i n t o  t h e  midd l e  

o f  g-2 ,  w i t h  t h e  i n t e n t i o n  of  p r e v e n t i n g  f u r t h e r  v e h i c u l a r  

t r a f f i c .  A l s o ,  i n  t h e  1 9 6 0 ' s  George C a r l s o n  pad locked  g-1 w i t h  a 

c h a i n .  H e  r e t a i n e d  t h e  o n l y  key.  The g a t e  h a s  remained l ocked  

t o  t h e  p r e s e n t  t i m e .  

A l though  t h e  p r e s e n c e  of  gd.tes a l o n e  w i l l  n o t  d e f e a t  a 

p r e s c r i p t i v e  e a s e m e n t ,  t h e y  are s ' t rong e v i d e n c e  i n d i c a t i n g  pe r -  

m i s s i v e  u s e .  Hayden & H i l l  v. Snowden & Walters ( 1 9 7 8 ) ,  1 7 6  

Mont. 1 6  576 P.2d 1115 .  The e v i d e n c e  of  l o c a l  cus tom,  c o u p l e d  

w i t h  t h e  e x i s t e n c e  o f  g a t e s ,  c l e a r l y  s u p p o r t  t h e  t r i a l  c o u r t ' s  

c o n c l u s i o n  t h a t  u s e  of  t h e  w e s t e r n  access h a s  a l w a y s  b e e n  per- 

m i s s i v e .  

N e x t ,  a p p e l l a n t  claims t h a t  an  e a s e m e n t  by n e c e s s i t y  e x i s t s  

o v e r  t h e  w e s t  42 o f  t h e  west a o f  s e c t i o n  3 4 .  T h i s  C o u r t  h a s  

r e c e n t l y  s t a t e d :  

" G e n e r a l l y ,  a way of  n e c e s s i t y  is  d e f i n e d  as 
f o l l o w s :  ' [ w l h e r e  a n  owner of l a n d  conveys  a 
p a r c e l  t h e r e o f  which h a s  no o u t l e t  to a h igh -  
way e x c e p t  o v e r  t h e  r e m a i n i n g  l a n d s  of  t h e  
g r a n t o r  or o v e r  t h e  l and  o f  s t r a n g e r s ,  a way 
o f  n e c e s s i t y  e x i s t s  o v e r  t h e  r ema in ing  l a n d s  
o f  t h e  g r a n t o r . '  ( c i t a t i o n s  o m i t t e d  ) 
S i m i l a r l y ,  a way of  n e c e s s i t y  is found when 
t h e  owner o f  l a n d s  r e t a i n s  t h e  i n n e r  p o r t i o n  
c o n v e y i n g  to a n o t h e r  t h e  b a l a n c e ,  across which 
h e  mus t  go f o r  e x i t  and a c c e s s . "  Schmid v. 
McDowell ( 1 9 8 2 ) ,  Mont . , 649 
P.2d 431 ,  433 ,  3 9 - 3 t ; ~ e p .  1 3 1 ~ - - 1 3 i 6 ;  ---.- 

A p p e l l a n t  b a s e s  h i s  a rgumen t  on  t h e  second  p a r t  of  t h e  

d e f i n i t i o n ;  where  t h e  owner  r e t a i n s  a n  i n n e r  p o r t i o n .  I n  t h i s  

case a p p e l l a n t ' s  p r e d e c e s s o r  t r a n s f e r r e d  t h e  west 1/2 o f  t h e  w e s t  1/2 

i n  1942 ,  r e t a i n i n g  t h e  i n n e r  p o r t i o n ,  t h e  ea s t  % o f  t h e  west %. 

A p p e l l a n t ' s  claim mus t  f a i l  f o r  t h e  same r e a s o n  d i s c u s s e d  i n  

Schmid;  t h e  r e a s o n  f o r  a l l o w i n g  a  way of  n e c e s s i t y  d o e s  n o t  

e x i s t .  The l a n d  o v e r  which t h e  way of  n e c e s s i t y  is c l a i m e d  h a s  

no  access t o  a  p u b l i c  r o a d .  I n  o t h e r  words ,  even  i f  a p p e l l a n t  

were g r a n t e d  a way of  n e c e s s i t y  across t h e  west % o f  t h e  west % 

t h e r e  would be no b e n e f i t ;  " t h e  b a s i c  r e a s o n  f o r  t h e  c r e a t i o n  of 

a way o f  n e c e s s i t y ,  namely ,  t o  p e r m i t  communica t ion  w i t h  t h e  o u t -  

s i d e  w o r l d ,  is  n o t  p r e s e n t  ."' -. Schmid - , - - -. - Mont. a t  - 649 



P.2d a t  433 ,  39 S t .Rep .  a t  1317 .  ( C i t i n g  Daywal t  v .  Walker  

F i n a l l y ,  a p p e l l a n t  asserts e r r o r  f o r  t h e  c o u r t  s p h o t o g r a p h i c  

r e p r o d u c t i o n  and v e r b a t i m  a d o p t i o n  of t h e  r e s p o n d e n t ' s  p roposed  

f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  of  l a w .  Whi le  w e  d i s a p p r o v e  of 

t h e  p r a c t i c e ,  " [ o l u r  u l t i m a t e  t e s t  . . . is w h e t h e r  t h e y  are 

s u f f i c i e n t l y  comprehens ive  and p e r t i n e n t  t o  t h e  i s s u e s  t o  p r o v i d e  

a  b a s i s  f o r  d e c i s i o n ,  and w h e t h e r  t h e y  are s u p p o r t e d  by t h e  e v i -  

d e n c e  p r e s e n t e d . "  I n  R e  M a r r i a g e  of J e n s e n  ( 1 9 8 1 ) '  - - Mont . 
I ---- I 6 3 1  P.2d 700 ,  703 ,  38 S t . R e p .  1109 ,  1113 .  They 

c l e a r l y  m e t  t h e  t e s t .  

The t r i a l  c o u r t  is a f f i r m e d .  

We concur: 



Mr. Justice Daniel J. Shea, concurring: 

I join the opinion of the majority but merely want to 

comment on the last issue, that of the trial court's 

reproducing the proposed findings and conclusions of the 

prevailing party and adopting them as its own. The judicial 

trial process is demeaned when the trial courts engage in 

these practices. It shows that the trial courts have given 

little or no thought to the decision making process other 

than to decide who wins. 

Winning counsel can, of course, be proud that the trial 

court has adopted verbatim their proposed findings and 

conclusions. But losing counsel and their clients have a 

reasonable expectation that the trial court, before deciding 

the case, carefully considered their case. Verbatim 

parroting of proposed findings and conclusions can do nothing 

but deflate these expectations. 




