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M r .  J u s t i c e  L .  C. Gu lb randson  d e l i v e r e d  t h e  O p i n i o n  of  t h e  C o u r t .  

P l a i n t i f f s  i n i t i a t e d  t h i s  a c t i o n  f o r  a d e c l a r a t o r y  judgment  

t o  d e t e r m i n e  t h e i r  r i g h t s  unde r  a r e s e r v a t i o n  i n  an a s s i g n m e n t  of 

a n  o i l  and g a s  lease .  The D i s t r i c t  C o u r t  of  t h e  T h i r t e e n t h  

J u d i c i a l  D i s t r i c t r  Carbon Coun ty ,  d e c i d e d  t h a t  t h e  r e s e r v a t i o n  

was n o t  r e s t r i c t i v e  and t h a t  t h e  g a s  had been  r e s e r v e d  f o r  a l l  

p u r p o s e s ,  n o t  j u s t  t h o s e  s p e c i f i e d  i n  t h e  r e s e r v a t i o n .  

P l a i n t i f f ,  Helen J .  S o u d e r s ,  is t h e  d a u g h t e r  and s u c c e s s o r  i n  

i n t e r e s t  o f  h e r  p a r e n t s ,  M a r g a r e t  S o u d e r s  and S.M. S o u d e r s .  

M a r g a r e t  S o u d e r s  and S .M. S o u d e r s  were secre t a r y - t r e a s u r e r  and 

p r e s i d e n t  of  Montana I n d u s t r i a l  Company. 

I n  Augus t  1 9 2 6 ,  S.M. S o u d e r s  became t h e  l e s s e e  of two o i l  and 

g a s  leases;  o n e  from t h e  Montana I n d u s t r i a l  Company, t h e  o t h e r  

f rom h i s  w i f e  M a r g a r e t  S o u d e r s .  S o u d e r s  a s s i g n e d  t h e s e  leases to 

t h e  Ohio  O i l  Company on A p r i l  4 ,  1927 .  The a s s i g n m e n t  c o n t a i n e d  

t h e  f o l l o w i n g  c l a u s e :  

"EXCEPTING AND RESERVING, however ,  u n t o  t h e  
p a r t y  o f  t h e  f i r s t  part  [ S o u d e r s  I ,  t h e  r i g h t  
t o  p r o d u c e ,  t a k e  and u s e  g a s  from t h e  E a g l e  
S a n d s t o n e  and above  on t h e  above  d e s c r i b e d  
l a n d s ,  f o r  t h e  p u r p o s e  of e x t r a c t i n g ,  making ,  
o r  m a n u f a c t u r i n g  ca s ing -head  g a s o l i n e  o r  by- 
p r o d u c t s  or c a r b o n  b l a c k ,  t o g e t h e r  w i t h  t h e  
r i g h t  o f  i n g r e s s  and e g r e s s  and t h e  r i g h t  of 
i n s t a l l i n g  m a c h i n e r y  and equ ipmen t  f o r  t h e  
p u r p o s e  of  d r i l l i n g  f o r  and p r o d u c i n g  g a s  from 
t h e  e a g l e  s a n d s t o n e  and s t r a tas  a b o v e ,  pro-  
v i d e d  t h a t  t h e  p a r t y  of t h e  f i r s t  p a r t  s h a l l  
so l o c a t e  h i s  o p e r a t i o n s  and equ ipmen t  s o  as 
t o  i n t e r f e r e  as l i t t l e  as p r a c t i c a l  w i t h  t h e  
o p e r a t i o n s  o f  t h e  p a r t y  of  t h e  second  p a r t . "  

The d i s p u t e  h e r e  c e n t e r s  upon t h e  i n t e r p r e t a t i o n  of t h e  words  

" f o r  t h e  p u r p o s e  o f  e x t r a c t i n g ,  mak ing ,  o r  m a n u f a c t u r i n g  c a s i n g -  

head  gas01  i n e  or by -p roduc t s  or c a r b o n  b l a c k .  " 

I n  1 9 6 4 ,  t h e  a p p e l l a n t ,  Montana Power Company, was a s s i g n e d  

t h e s e  leases from Oh io  O i l  Company's s u c c e s s o r  i n  i n t e r e s t ,  

Mara thon  O i l  Company. 

I n  1975 ,  Helen S o u d e r s  a s s i g n e d  h e r  i n t e r e s t s  unde r  t h e  above  

r e s e r v a t i o n  t o  Kenneth  L u f f .  

He l en  S o u d e r s  and Luf f  b r o u g h t  t h i s  a c t i o n  to d e t e r m i n e  t h e i r  

r i g h t s  u n d e r  t h e  r e s e r v a t i o n  i n  t h e  a s s i g n m e n t  of t h e  l e a s e s .  



The D i s t r i c t  C o u r t  a t  t r i a l  a d m i t t e d  i n t o  e v i d e n c e  o r a l  and 

w r i t t e n  t e s t i m o n y  t o  h e l p  i n  i n t e r p r e t i n g  t h e  o r i g i n a l  1927 

a s s i g n m e n t .  Based on t h i s  e x t r i n s i c  e v i d e n c e ,  t h e  D i s t r i c t  C o u r t  

c o n c l u d e d  t h a t  t h e  r e s e r v a t i o n  was n o t  r e s t r i c t i v e ,  and t h a t  

p l a i n t i f f s  had t h e  r i g h t  t o  p r o d u c e  and u s e  t h e  g a s  from t h e  

E a g l e  S a n d s t o n e  f o r m a t  i o n  and above f o r  any  p u r p o s e  w h a t s o e v e r .  

The f i v e  i s s u e s  r a i s e d  b y  a p p e l l a n t ,  Montana Power Company, 

may be summarized i n  t h e  f o l l o w i n g  t w o  i s s u e s :  

1. Whether  t h e  r e s e r v a t i o n  is ambiguous;  and 

2 .  Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  a d m i t t i n g  t h e  e x t r i n -  

s i c  e v i d e n c e  to show t h e  i n t e n t  of t h e  p a r t i e s .  

Under s e c t i o n  28 -2 -905 (2 ) ,  MCA, e x t r i n s i c  e v i d e n c e  may be 

u s e d  t o  e x p l a i n  an  a m b i g u i t y  i n  a  w r i t t e n  c o n t r a c t .  An a m b i g u i t y  

ar ises  when a c o n t r a c t ,  t a k e n  as a whole  i n  i ts wording or p h r a s -  

e o l o g y ,  is r e a s o n a b l y  s u b j e c t  t o  two d i f f e r e n t  i n t e r p r e t a t i o n s .  

S-W C o .  v .  Schwenk ( 1 9 7 7 ) ,  1 7 6  Mont.  546 ,  568 P.2d 145 .  T h i s  

C o u r t  h a s  a lso  d e t e r m i n e d ,  however ,  t h a t  when t h e  c i r c u m s t a n c e s  

o f  t h e  p a r t i e s  and t h e i r  real  p u r p o s e  i n  e x e c u t i n g  and r e c e i v i n g  

t h e  i n s t r u m e n t s  are s u b j e c t  t o  i n t e r p r e t a t i o n ,  p a r 0 1  t e s t i m o n y  

may be used  to  d e t e r m i n e  what  t h e  p a r t i e s  meant  by use  of pa r -  

t i c u l a r  terms or p h r a s e s .  Brown v .  Merrill  Lynch,  P i e r c e ,  

F e n n e r  & S m i t h ,  I n c .  ( 1 9 8 2 ) ,  Mont . . - , 640 P.2d 453 ,  457 ,  

39 S t . R e p .  305 ,  3 0 9 ;  F i l l b a c h  v.  I n l a n d  C o n s t .  Corp.  ( 1 9 7 8 ) ,  1 7 8  

Mont. 374 ,  379 ,  584 P.2d 1274 ,  1277 .  

Here, t h e  r e a l  p u r p o s e  of  t h e  p a r t i e s  i n  a s s i g n i n g  t h e  o i l  

and g a s  leases is open t o  q u e s t i o n .  The f i r s t  h a l f  of  t h e  reser- 

v a t i o n  seems r e s t r i c t i v e ,  w h i l e  no r e s t r i c t i o n  was p l a c e d  i n  t h e  

e g r e s s  and i n g r e s s  c l a u s e .  "By-p roduc t s  " a c c o r d i n g  to t h e  

e x p e r t  t e s t i m o n y  a t  t r i a l ,  c o u l d  mean n e a r l y  any u se  of n a t u r a l  

g a s ,  i n c l u d i n g  t h e  u s e  o f  " d r y  g a s "  o r  g a s  burned f o r  h e a t  i n  

homes.  What t h e  p a r t i e s  meant  b y  t h e  u se  o f  t h e  term 

" b y - p r o d u c t s "  is t h e r e f o r e  s u b j e c t  to i n t e r p r e t a t i o n .  

Where t h e  l a n g u a g e  o f  a c o n t r a c t  is d o u b t f u l  and ambiguous ,  

t h e  c o n d u c t  o f  t h e  p a r t i e s  unde r  t h e  c o n t r a c t  is one  of t h e  b e s t  



i n d i c a t i o n s  o f  t h e i r  t r u e  i n t e n t .  Rumph v. Dale Edwards ,  I n c .  

( 1 9 7 9 ) ,  1 8 3  Mont. 359 ,  600 P.2d 1 6 3 .  Here, t h e  e v i d e n c e  i n t r o -  

duced  b y  r e s p o n d e n t s  showed t h e  c o u r s e  of  c o n d u c t  be tween  S.M. 

S o u d e r s  and Ohio  O i l  Company, and was t h e r e f o r e  r e l e v a n t  and com- 

p e t e n t  . T h i s  e v i d e n c e  amply s u p p o r t s  t h e  Dis t r ic t  C o u r t ' s  

c o n c l u s i o n  t h a t  t h e  r e s e r v a t i o n  was n o t  meant  to s tr ic t i v e  . 
The Di s t r i c t  C o u r t ' s  judgment is a f  f i rmed . 

W e  c o n c u r :  

Chief  J u s t i c e  \ 

J u d g e ,  s i t t w i n  p l a c e  o f  M r .  
J u s t i c e  J o h n  C.  Sheehy 


