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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

Kevin H a l l  was c h a r g e d  w i t h  t h e  crime of  f e l o n y  t h e f t  i n  t h e  

E i g h t h  J u d i c i a l  D i s t r i c t ,  County of  C a s c a d e .  An i n f o r m a t i o n ,  

f i l e d  on  J a n u a r y  11, 1 9 8 2 ,  a l l e g e d  t h a t  H a l l  p u r p o s e l y  o r  

k n o w i n g l y  o b t a i n e d  c o n t r o l  o v e r  a 1964  C h e v r o l e t  3/4 t o n  p i c k u p  

t r u c k ,  knowing t h a t  t h e  t r u c k  had b e e n  s t o l e n  by a n o t h e r ,  and 

p u r p o s e l y  o r  knowing ly  u s e d ,  c o n c e a l e d  o r  abandoned t h e  p r o p e r t y  

i n  s u c h  a manner as to d e p r i v e  t h e  owner .  These  a l l e g a t i o n s ,  i f  

s u p p o r t e d ,  would e s t a b l i s h  commission of t h e  o f f e n s e  of t h e £  t 

p u r s u a n t  to s e c t i o n  45-6-301 ( 3 )  ( b )  , MCA. The d e f e n d a n t  p l e d  n o t  

g u i l t y  and t h e  case was p r e s e n t e d  to a j u r y .  The j u r y  r e t u r n e d  a 

v e r d i c t  o f  g u i l t y .  The d e f e n d a n t  was r e l e a s e d  on  h i s  own 

r e c o g n i z a n c e  p e n d i n g  i m p o s i t i o n  of  s e n t e n c e .  P r i o r  to sen-  

t e n c i n g ,  d e f e n d a n t  f i l e d  a mo t ion  f o r  a new t r i a l .  Hea r ing  on  

t h e  mo t ion  was h e l d  May 7, 1982 .  The c o u r t  d e n i e d  t h e  m o t i o n .  

T h e r e a f t e r ,  on  May 1 0 ,  1 9 8 2 ,  d e f e n d a n t  was s e n t e n c e d  to t e n  y e a r s  

impr i sonmen t  as a p e r s i s t e n t  f e l o n y  o f f e n d e r  and f i v e  y e a r s  

i m p r i s o n m e n t  f o r  t h e  crime of  t h e £  t .  The f i v e - y e a r  s e n t e n c e  was 

s u s p e n d e d .  A t  t h e  s e n t e n c i n g  h e a r i n g ,  d e f e n d a n t  made known h i s  

i n t e n t i o n s  to s e e k  r e v i e w  i n  t h i s  C o u r t ,  and i n  c o n n e c t i o n  

t h e r e w i t h  made a n  o r a l  m o t i o n  t o  s t a y  t h e  e x e c u t i o n  of s e n t e n c e  

p e n d i n g  a p p e a l .  The w r i t t e n  mo t ion  and t h e  n o t i c e  of  a p p e a l  were 

f i l e d  on t h a t  same day .  The c o u r t  d e n i e d  t h e  s t a y  of e x e c u t i o n ,  

and d e f e n d a n t  was s e n t  to t h e  s t a t e  p r i s o n  a t  Deer Lodge.  

On Augus t  31 ,  1982 ,  t h e  d e f e n d a n t  f i l e d  a  m o t i o n  i n  t h i s  

C o u r t  to  s t a y  t h e  a p p e a l  and to remand t h e  case to t h e  D i s t r i c t  

C o u r t .  D e f e n d a n t ' s  mo t ion  w a s  ba sed  upon t h e  claim of  newly- 

d i s c o v e r e d  e v i d e n c e .  On Sep t ember  3 ,  1 9 8 2 ,  t h i s  C o u r t  g r a n t e d  

d e f e n d a n t ' s  mo t ion  and t h e  c a s e  was a g a i n  b e f o r e  t h e  D i s t r i c t  

C o u r t  f o r  a d e t e r m i n a t i o n  o f  w h e t h e r  a new t r i a l  s h o u l d  be 

g r a n t e d  b e c a u s e  of  t h e  new e v i d e n c e .  On November 1 5 ,  1 9 8 2 ,  t h e  

D i s t r i c t  C o u r t  h e a r d  a r g u m e n t s  and on November 30 e n t e r e d  f i n d -  

i n g s  o f  f a c t  and c o n c l u s i o n s  of  law and d e n i e d  d e f e n d a n t ' s  m o t i o n  



f o r  a new t r i a l .  I n  e f f e c t ,  t h e  c o u r t  r u l e d  t h a t  t h e r e  was no 

new e v i d e n c e  on which to award a  new t r i a l .  

The d e f e n d a n t  h a s  r a i s e d  t h r e e  i s s u e s  f o r  o u r  r e v i e w ;  (1) 

w h e t h e r  t h e r e  is s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  v e r d i c t  of 

g u i l t y ,  ( 2 )  w h e t h e r  t h e  t r i a l  c o u r t  e r r e d  by n o t  g r a n t i n g  a new 

t r i a l ,  and ( 3 )  w h e t h e r  t h e r e  was a d e n i a l  o f  e f f e c t i v e  a s s i s t a n c e  

o f  c o u n s e l  a t  t r i a l .  We have  c a r e f u l l y  r ev i ewed  t h e  r e c o r d  and 

f i n d  no merit i n  a p p e l l a n t ' s  c o n t e n t i o n s ,  t h e r e f o r e  t h e  D i s t r i c t  

C o u r t  I s  judgment  and s e n t e n c e  is a f  f  i rmed  . 
On or a b o u t  November 1 3 ,  1980 ,  a b l a c k - c o l o r e d  1964  C h e v r o l e t  

3/4 t o n  p i c k u p  was r e p o r t e d  s t o l e n  f rom Lucky Motors  i n  Grea t  

F a l l s .  The p i c k u p  was n o t  s e e n  a g a i n  u n t i l  more t h a n  a y e a r  

l a t e r  when Wayne Thody s p o t t e d  it i n  t h e  p a r k i n g  l o t  of a Great 

F a l l s  r e s t a u r a n t .  Thody had owned t h e  t r u c k  p r i o r  to t r a n s -  

f e r r i n g  it to  Lucky Motors. Thody knew t h a t  Chuck P l a n t ,  t h e  

owner  o f  Lucky Motors , had r e p o r t e d  t h e  t r u c k  s t o l e n .  Thody 

t e l e p h o n e d  P l a n t  who i n  t u r n  t e l e p h o n e d  t h e  p o l i c e  d e p a r t m e n t .  

Thody had t h e  f o r e s i g h t  to r e l a y  t h e  l i c e n s e  p l a t e  number ,  which 

was 2T-41247. 

The p o l i c e  i n v e s t i g a t e d .  The l i c e n s e  p l a t e  number be longed  

t o  a 1963  g r e e n  GMC p i c k u p  t r u c k  owned by  M r .  F l a d s t o l ,  t h e  

d e f e n d a n t ' s  s t e p f a t h e r .  A p o l i c e  o f f i c e r  c o n t a c t e d  Mrs. F l a d s t o l  

c o n c e r n i n g  t h e  l i c e n s e  p l a t e .  Mrs. F l a d s t o l  showed t h e  o f f i c e r  a 

v e h i c l e  r e g i s t r a t i o n ,  con£ i r m i n g  t h a t  t h e  number 2T-41247 was 

r e g i s t e r e d  f o r  a 1963  GMC p i c k u p .  Mrs. F l a d s t o l  a lso  in formed 

t h e  o f f i c e r  t h a t  t h e  GMC t r u c k  had r e c e n t l y  been  i n v o l v e d  i n  a n  

a c c i d e n t  i n  which h e r  s o n ,  t h e  d e f e n d a n t ,  w a s  t h e  d r i v e r .  The 

o f f i c e r  who i n v e s t i g a t e d  t h e  a c c i d e n t  n o t e d  t h a t  t h e  l i c e n s e  

p l a t e  number o f  t h e  GMC w a s  2T-41247; t a k e n  from t h e  f r o n t  

l i c e n s e  p l a t e  on t h e  v e h i c l e .  The o f f i c e r  d i d  n o t  n o t i c e  w h e t h e r  

t h e  v e h i c l e  had a rear l i c e n s e  p l a t e .  

A t  t h i s  p o i n t ,  t h e  p o l i c e  were c o n f u s e d .  They had r e c e i v e d  a 

r e p o r t  t h a t  a s t o l e n  1964  C h e v r o l e t  p i c k u p  was s e e n  b e a r i n g  t h e  

same l i c e n s e  p l a t e  number as a 1963  GMC p i c k u p  which had r e c e n t l y  



been  i n v o l v e d  i n  an  a c c i d e n t .  The p o l i c e  t h o u g h t  t h a t  Thody had 

i n c o r r e c t l y  r e l a y e d  t h e  number on t h e  s t o l e n  1 9 6 4  C h e v r o l e t .  

However, t h e  p o l i c e  would soon  l e a r n  t h a t  no m i s t a k e  was made. 

Dave R i c h a r d s o n  c a l l e d  t h e  p o l i c e  and in formed them t h a t  he  

t h o u g h t  h i s  r e c e n t l y  a c q u i r e d  1964 b l a c k  C h e v r o l e t  p i c k u p  t r u c k  

was a s t o l e n  v e h i c l e .  About two weeks e a r l i e r ,  R i c h a r d s o n  

a c q u i r e d  t h e  1964  C h e v r o l e t ,  w i t h o u t  t i t l e  or k e y s ,  from t h e  

d e f e n d a n t ,  Kevin  H a l l .  Wi th  t h i s  i n f o r m a t i o n ,  t h e  p o l i c e  con- 

t a c t e d  Chuck P l a n t  who p o s i t i v e l y  i d e n t i f i e d  t h e  t r u c k  as t h e  o n e  

t h a t  was s t o l e n  f rom h i s  used car l o t .  The p o l i c e  t h e n  impounded 

t h e  v e h i c l e .  

When t h e  p o l i c e  f i r s t  viewed t h e  s t o l e n  t r u c k  it had no  

l i c e n s e  p l a t e s .  However, when q u e s t i o n e d  a b o u t  t h e  mat ter ,  

R i c h a r d s o n  r e t r i e v e d  f rom t h e  g a r b a g e  a l i c e n s e  p l a t e  w i t h  t h e  

number 211-41247, which s h o u l d  have been  on t h e  1963  GMC owned by  

M r .  F l a d s t o l .  R i c h a r d s o n  had removed t h e  p l a t e  a t  t h e  u r g i n g  of  

t h e  d e f e n d a n t .  R i c h a r d s o n  t e s t i f i e d  a t  t r i a l  t h a t  when he g o t  

t h e  t r u c k  f rom t h e  d e f e n d a n t  t h e  p l a t e  was on  t h e  v e h i c l e ;  

a p p a r e n t l y  an  a r r a n g e m e n t  whereby  t h e  t r u c k  c o u l d  be d r i v e n  on 

t h e  s t r e e t s .  

A c c o r d i n g  t o  t h e  s t a t e ' s  v e r s i o n  of  t h e  f a c t s ,  t h e  d e f e n d a n t  

began  to  wor ry  when he l e a r n e d  t h a t  t h e  p o l i c e  had c o n t a c t e d  h i s  

m o t h e r  c o n c e r n i n g  t h e  l i c e n s e  p l a t e .  The d e f e n d a n t  t h e n  con- 

t a c t e d  R i c h a r d s o n  and t o l d  him t h a t  he s h o u l d  remove t h e  l i c e n s e  

p l a t e  and t h row it away, and t h a t  he  s h o u l d  d i s g u i s e  t h e  t r u c k  by 

p a i n t i n g  it w i t h  g r a y  p r i m e r  p a i n t  because  t h e  t r u c k  was s t o l e n .  

I t  w a s  a f t e r  l e a r n i n g  t h e s e  t h i n g s  t h a t  R i c h a r d s o n  c o n t a c t e d  t h e  

p o l i c e .  

The d e f e n d a n t  a d m i t s  t h a t  he t r a n s f e r r e d  a p i c k u p  t r u c k  to 

R i c h a r d s o n  i n  exchange  f o r  a n  a i r  c o m p r e s s o r  and a whee l  

b a l a n c e r .  However, t h e  d e f e n d a n t  claims t h a t  t h e  s t o l e n  1964  

C h e v r o l e t  w a s  n o t  t h e  p i c k u p  i n v o l v e d .  H e  claims t h a t  he gave  

R i c h a r d s o n  a n o t h e r  p i c k u p ,  a 1962 C h e v r o l e t  h a l f - t o n .  Conce rn ing  

t h e  l i c e n s e  p l a t e ,  d e f e n d a n t  c o n t e n d s  t h a t  R i c h a r d s o n  mus t  have  



removed t h e  p l a t e  from t h e  1963  GMC when it had b e e n  towed to a 

w r e c k i n g  y a r d  a f t e r  t h e  a c c i d e n t .  H e  f u r t h e r  a d m i t s  t h a t  he  con- 

t a c t e d  R i c h a r d s o n ,  n o t  to  t e l l  him t h e  t r u c k  was s t o l e n ,  b u t  to 

q u e s t i o n  him a b o u t  t h e  l i c e n s e  p l a t e  t h a t  he  s u s p e c t e d  R i c h a r d s o n  

had  t a k e n .  

The j u r y  d i d  n o t  b e l i e v e  d e f e n d a n t ' s  v e r s i o n  of  t h e  f a c t s  and 

r e t u r n e d  a v e r d i c t  of  g u i l t y .  D e f e n d a n t  a r g u e s  t h a t  t h e  v e r d i c t  

is n o t  s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e .  We d i s a g r e e .  

I n  d e t e r m i n i n g  w h e t h e r  s u b s t a n t i a l  e v i d e n c e  e x i s t s  to s u p p o r t  

t h e  v e r d i c t ,  w e  w i l l  v i ew  t h e  e v i d e n c e  i n  a l i g h t  most f a v o r a b l e  

t o  t h e  p r e v a i l i n g  p a r t y .  The e v i d e n c e  may be i n h e r e n t l y  weak and 

i t  may c o n f l i c t  w i t h  o t h e r  e v i d e n c e  y e t  s t i l l  be deemed s u b s t a n -  

t i a l .  Gunne l s  v. Hoyt ( 1 9 8 1 ) ,  Mont . , 633  P.2d 1 1 8 7 ,  38 

S t .Rep .  1492 .  

A p p e l l a n t  a r g u e s  t h a t  t h e  o n l y  e v i d e n c e  a g a i n s t  him comes 

f rom t h e  t e s t i m o n y  o f  Dave R i c h a r d s o n ,  t h e  p e r s o n  who w a s  i n  

p o s s e s s i o n  o f  t h e  s t o l e n  t r u c k  when t h e  p o l i c e  began  t h e i r  

i n v e s t i g a t i o n .  A p p a r e n t l y ,  t h e  a p p e l l a n t  sees a r e l a t i o n s h i p  

be tween  t h e  d e f i n i t i o n  of  s u b s t a n t i a l  e v i d e n c e  and R i c h a r d s o n  's 

q u e s t i o n a b l e  a c t i o n s  i n  t h i s  c a s e .  R i c h a r d s o n  a d m i t t e d  d u r i n g  

d i r e c t  e x a m i n a t i o n  t h a t  he  a c c e p t e d  t h e  1964  C h e v r o l e t  w i t h o u t  a 

t i t l e  and w i t h o u t  k e y s .  A l s o ,  upon l e a r n i n g  t h a t  t h e  v e h i c l e  d i d  

n o t  have  a V I N  ( v e h i c l e  i d e n t i f i c a t i o n  number)  p l a t e ,  R i c h a r d s o n  

a d m i t t e d  t h a t  he i n s t a l l e d  a f a k e  number p l a t e  and o b t a i n e d  a 

f a k e  t i t l e  to  match .  N o n e t h e l e s s ,  R i c h a r d s o n  m a i n t a i n e d  t h a t  he  

d i d  n o t  know t h e  t r u c k  was s t o l e n  u n t i l  a f t e r  t h e  d e f e n d a n t  t o l d  

him so. 

R e g a r d l e s s  o f  R i c h a r d s o n ' s  a c t i o n s ,  c o n c l u s i o n s  drawn a b o u t  

h i s  v e r a c i t y  are q u e s t i o n s  f o r  t h e  j u r y .  A s  w e  s a i d  i n  -- G u n n e l s ,  - - 

-- -- Mont. a t  - , 633  P.2d a t  1191 ,  38 S t .Rep .  a t  1 4 9 5 ,  where  

t h e  r e c o r d  c o n t a i n s  con£ l i c t  i n g  e v i d e n c e ,  " t h e  c r e d i b i l i t y  and 

w e i g h t  g i v e n  to  s u c h  c o n f l i c t i n g  e v i d e n c e  is t h e  p r o v i n c e  of t h e  

j u r y  and n o t  t h i s  C o u r t  ." 
Whi le  R i c h a r d s o n  ' s  t e s t i m o n y  was i m p o r t a n t  to t h e  s t a t e ' s  



case , it c a n n o t  be s a i d  t h a t  it was t h e  o n l y  e v i d e n c e  a g a i n s t  

d e f e n d a n t .  Michae l  Barsot t i  t e s t i f i e d  t h a t  t h e  d e f e n d a n t  t o l d  

him t h a t  t h e  p i c k u p  was s t o l e n  and t h a t  he  ( B a r s o t t i )  s h o u l d  t e l l  

R i c h a r d s o n  to  g e t  some p a i n t  to c o v e r  t h e  o r i g i n a l  color .  

Barso t t i  a lso  t e s t i f i e d  t h a t  t h e  d e f e n d a n t  s a i d  he  had l e n t  t h e  

l i c e n s e  p l a t e  t o  R i c h a r d s o n  so t h e  t r u c k  c o u l d  be d r i v e n  on t h e  

s t r e e t s .  

W e  f i n d  s u b s t a n t i a l  e v i d e n c e  to s u p p o r t  t h e  v e r d i c t  of  

g u i l t y .  

N e x t ,  w e  c o n s i d e r  w h e t h e r  t h e  c o u r t  e r r e d  i n  d e n y i n g  

d e f e n d a n t ' s  m o t i o n  f o r  a new t r i a l .  T h i s  i s s u e  c o n c e r n s  t h e  

f i r s t  m o t i o n ,  n o t  t h e  m o t i o n  made w h i l e  a r g u i n g  f o r  newly- 

d i s c o v e r e d  e v i d e n c e .  A p p e l l a n t '  s a rgument  is two-fo ld  . F i r s  t ,  

a p p e l l a n t  claims t h a t  t h e  c o u r t  d i d  n o t  r e c o g n i z e  i t s  i n h e r e n t  

d i s c r e t i o n ,  and a s  a r e s u l t ,  f a i l e d  to  e x e r c i s e  d i s c r e t i o n .  

Second ,  a p p e l l a n t  a r g u e s  t h a t  t h e  c o u r t  e r r e d  by n o t  s p e c i f y i n g  

i t s  r e a s o n s  f o r  d e n y i n g  t h e  m o t i o n .  These  c o n t e n t i o n s  w i l l  be 

d e a l t  w i t h  i n  t u r n .  

W e  f i n d  it d i f f i c u l t  to imagine  how t h e  c o u r t  c o u l d  deny  t h e  

m o t i o n  w i t h o u t  e x e r c i s i n g  d i s c r e t i o n .  A p p e l l a n t  c i t e s  t h e  

f o l l o w i n g  comment by t h e  Dis t r ic t  C o u r t  judge :  

" W e l l ,  I have  some p e r s o n a l  d o u b t s  i n  my own 
mind a b o u t  t h i s  case. I t  is n o t  up to m e  to 
d e c i d e  t h e  c r e d i b i l i t y  of  t h e  w i t n e s s e s ,  t h a t  
is f o r  t h e  j u r y  to d e c i d e .  The t e s t i m o n y  of  
o n e  w i t n e s s  who is e n t i t l e d  to f u l l  c r e d i t  is 
s u f f i c i e n t  f o r  t h e  p roo f  of  any  f a c t .  And, of  
c o u r s e ,  t w e l v e  p e o p l e  i n  t h e  j u r y  d e c i d e d  t h e  
c r e d i b i l i t y  o f  t h e  w i t n e s s e s ,  so I c a n ' t  see 
how I c a n  t u r n  a round  now and t r y  to s a y  t h e i r  
judgment  o f  c r e d i b i l i t y  was wrong. So ,  t h e r e -  
f o r e ,  I ' m  g o i n g  to  deny  t h e  Motion f o r  new 
t r i a l . "  

W e  d o  n o t  see t h e  above  as a j u d i c i a l  d e n i a l  of  i ts  own 

d i s c r e t i o n a r y  power ,  r a t h e r  it shows t h a t  t h e  c o u r t  w a s  w e l l  

aware o f  t h e  l i m i t s  of  i ts  d i s c r e t i o n .  A s  w e  s a i d  i n  Lyndes  v. 

S c o f i e l d  ( 1 9 7 9 ) ,  1 8 0  Mont. 1 7 7 ,  1 8 0 ,  589 P.2d 1000 ,  1 0 0 2 ,  " ' t h e  

t r i a l  c o u r t ' s  d i s c r e t i o n  is e x h a u s t e d  when it f i n d s  s u b s t a n t i a l  

e v i d e n c e  to  s u p p o r t  t h e  v e r d i c t .  ' ( c i t a t i o n  o m i t t e d  ) N e i t h e r  may 

a D i s t r i c t  C o u r t  g r a n t  a new t r i a l  o n l y  on t h e  b a s i s  t h a t  it c h o s e  



to  b e l i e v e  one  l i n e  of  t e s t i m o n y  d i f f e r e n t  from t h a t  which t h e  

j u r y  b e l i e v e d . "  The j u d g e ' s  comments o n l y  r e f l e c t  a n  a w a r e n e s s  

o f  t h e  above  p r i n c i p l e s .  

N e x t ,  w e  c o n s i d e r  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  t h e  c o u r t  

f a i l e d  to  s p e c i f y  r e a s o n s  f o r  d e n i a l  o f  t h e  m o t i o n .  A p p e l l a n t  

a s sumes  t h a t  such  r e a s o n s  a r e  r e q u i r e d .  W e  are c i t e d  to S t a t e  v .  

W i l l i a m s  ( 1 9 8 1 ) ,  - Mont . -- - , 632  P.2d 328 ,  38 S t .Rep .  1253 ,  

f o r  t h e  p r o p o s i t i o n  t h a t  when a  t r i a l  c o u r t  d e n i e s  a m o t i o n  f o r  

new t r i a l ,  it mus t  s t a t e  its r e a s o n s  t h e r e f o r e .  A p p e l l a n t  

m i s r e a d s  t h e  c a s e .  I n  W i l l i a m s ,  w e  r ev i ewed  a n  o r d e r  g r a n t i n g  --- - - 

t h e  d e f e n d a n t  a new t r i a l .  I n  g r a n t i n g  t h e  new t r i a l ,  t h e  c o u r t  

d i d  n o t  s p e c i f y  i t s  r e a s o n s .  We no ted  t h a t  s e c t i o n  46-16-702, 

MCA, " d o e s  n o t  r e q u i r e  t h a t  t h e  D i s t r i c t  C o u r t  e x p r e s s l y  s t a t e  

i t s  r e a s o n s  f o r  t a k i n g  w h a t e v e r  a c t i o n  it deems a p p r o p r i a t e  

r e g a r d i n g  [ m o t i o n s  f o r  new t r i a l ]  ." However,  w e  h e l d  t h a t  t h e  

m a n d a t e s  o f  Rule  5 9 ( f ) ,  M.R.Civ.P. are a p p l i c a b l e  to m o t i o n s  f o r  

new t r i a l  i n  c r i m i n a l  a c t i o n s .  Rule  59 ( f )  , M.R.Civ.P. r e q u i r e s  

t h a t  " [ a J n y  o r d e r  o f  t h e  c o u r t  g r a n t i n g  a new t r i a l ,  s h a l l  spe- 

c i f y  t h e  g r o u n d s  t h e r e f o r  w i t h  s u f f i c i e n t  p a r t i c u l a r i t y  as to 

a p p r i s e  t h e  p a r t i e s  and t h e  a p p e l l a t e  C o u r t  of t h e  r a t i o n a l e  

u n d e r l y i n g  t h e  r u l i n g ,  and t h i s  may be done  i n  t h e  body of  t h e  

o r d e r ,  or  i n  an a t t a c h e d  o p i n i o n . "  W i l l i a m s  h o l d s  t h a t  r e a s o n s  - - - - 

mus t  be s t a t e d  when g r a n t i n g  a new t r i a l ,  it d o e s  n o t  h o l d  as 

s u c h  when a c o u r t  d e n i e s  a mo t ion  f o r  new t r i a l .  

Even i f  a p p e l l a n t ' s  r e a d i n g  o f  W i l l i a m s  were correct ,  h i s  - 

a rgumen t  would n o t  p e r s u a d e  t h i s  C o u r t .  The d i s t r i c t  judge  d i d  

s t a t e  h i s  r e a s o n s  f o r  d e n i a l  of  t h e  m o t i o n .  I t  is e v i d e n t  from 

t h e  j u d g e ' s  comments c i t e d  above  t h a t  he  d e f e r r e d  to t h e  j u r y  as 

t h e  f i n d e r  o f  f a c t ;  i n  e f f e c t ,  r u l i n g  t h a t  s u b s t a n t i a l  e v i d e n c e  

e x i s t e d  t o  s u p p o r t  t h e  v e r d i c t .  

N e x t ,  w e  a d d r e s s  a p p e l l a n t ' s  a s s e r t i o n  t h a t  he  was d e n i e d  

e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  a t  t h e  t r i a l  l e v e l .  A p p e l l a n t  

a l l e g e s  numerous i n s t a n c e s  o f  e r r o r ,  c o n c e d i n g  t h a t  no s i n g l e  

i n s t a n c e  i n  and o f  i t s e l f  would w a r r a n t  r e v e r s a l .  However,  



a p p e l l a n t  a s k s  t h i s  C o u r t  t o  c o n s i d e r  t h e  c u m u l a t i v e  e f f e c t  of  

t h e  many " e r r o r s  and o m i s s i o n s . "  

W e  have  r e c o g n i z e d  t h a t  t h e  claim of  i n e f f e c t i v e  a s s i s t a n c e  

o f  c o u n s e l  may be p r e d i c a t e d  upon t h e  c u m u l a t i v e  e f f e c t  of  r e p r e -  

s e n t a t i o n .  I n  S t a t e  v. McElveen ( 1 9 7 5 ) ,  1 6 8  Mont. 500 ,  509 ,  544  

P.2d 8 2 0 ,  8 2 4 ,  w e  s t a t e d :  " ' [ a l d e q u a t e  r e p r e s e n t a t i o n  i n  a cri- 

m i n a l  p r o c e e d i n g  is t h e  c u m u l a t i v e  ac t  o f  a f f o r d i n g  t h e  d e f e n d a n t  

a n  a d e q u a t e  d e f e n s e  . " ( c i t i n g  Smotherman v.  Beto ( 1 9 6 7 ) ,  276 

F.Supp. 579 ,  5 8 6 ) .  I n  s u p p o r t  of h i s  a rgumen t ,  a p p e l l a n t  a l l e g e s  

more t h a n  t h i r t y  i n s t a n c e s  of  e r r o r .  W e  have  c a r e f u l l y  r ev i ewed  

t h e  r e c o r d  and c o n c l u d e  t h a t  a p p e l l a n t  was e f f e c t i v e l y  r e p r e -  

s e n t e d  by  t r i a l  c o u n s e l .  I n  r e v i e w i n g  t h e  r e c o r d ,  we  have  b e e n  

m i n d f u l  o f  t h e  s t a n d a r d  a d o p t e d  by  t h i s  C o u r t  i n  S t a t e  v.  Rose 

(1980  . - - .- .- Mon t . - - .. , 608 P.2d 1074 ,  1081 ,  37 S t .Rep .  

642 ,  649-50; " '  [ p l e r s o n s  a c c u s e d  o f  crime are e n t i t l e d  to t h e  

e f f e c t i v e  a s s i s t a n c e  of  c o u n s e l  a c t i n g  w i t h i n  t h e  r a n g e  of  com- 

p e t e n c e  demanded o f  a t t o r n e y s  i n  c r i m i n a l  cases. " 

A p p e l l a n t ' s  claim is g r o u n d l e s s .  W e  are d i s t u r b e d  and irri- 

t a t e d  by  what  is an  unfounded a t t a c k  on t h e  competence  of t r i a l  

c o u n s e l .  I t  is o b v i o u s  t h a t  a p p e l l a t e  c o u n s e l  s c o u r e d  t h e  r e c o r d  

i n  an  e f f o r t  t o  make h i s  c u m u l a t i v e  t o t a l  as h i g h  as p o s s i b l e ;  

a p p a r e n t l y  n o t  c a r i n g  w h e t h e r  h i s  a r g u m e n t s  had s u b s t a n c e .  I n  

s e v e r a l  i n s t a n c e s  t h e  r e c o r d  is m i s s t a t e d .  S e n t e n c e s  are t a k e n  

o u t  o f  c o n t e x t .  Many o f  t h e  a l l e g e d  e r r o r s  are n o t  errors a t  

a l l ,  and i f  t h e r e  are i n s t a n c e s  of  e r ro r ,  t h e y  are t r i v i a l .  

A p p e l l a n t  seems to c o n c l u d e  t h a t  t h e  b a s i s  of a l l  error was 

i n a d e q u a t e  p r e p a r a t i o n .  A s  i l l u s t r a t i v e  of t h i s  p o i n t ,  w e  a re  

c i t e d  to  a p o r t i o n  of  t h e  t r a n s c r i p t  where  d e f e n s e  c o u n s e l  sup- 

p o s e d l y  t e l l s  t h e  j u r y  i n  c l o s i n g  a rgumen t  t h a t  "he  d i d  n o t  meet 

w i t h  D e f e n d a n t ' s  w i t n e s s e s  and p r e p a r e  them f o r  t h i s  t r i a l  . . ." 
I n  o t h e r  words ,  a p p e l l a n t  would have  u s  b e l i e v e  t h a t  d e f e n s e  

c o u n s e l  f a i l e d  to i n t e r v i e w  h i s  own w i t n e s s e s  p r i o r  to t r i a l ,  and 

e v e n  a d m i t t e d  it to t h e  j u r y .  T h i s  is n o t  s o .  De fense  c o u n s e l  

was a t t e m p t i n g  to e x p l a i n  i n c o n s i s t e n c i e s  i n  t h e  t e s t i m o n y  of h i s  



w i t n e s s e s .  H e  s t a t e d ,  " I  d i d n ' t  a s k  them to g e t  t o g e t h e r  and 

s t r a i g h t e n  t h e i r  s t o r i e s  o u t  because  I wanted them to a l s o  be 

h o n e s t ,  and t h e y  came and t o l d  you what  t h e y  remembered ." T h i s  

is c l e a r l y  n o t  an  a d m i s s i o n  of f a i l u r e  to i n t e r v i e w  w i t n e s s e s .  

T h i s  is c l e a r l y  an  e f f o r t  to m i s l e a d  t h i s  C o u r t .  

I n  a n o t h e r  i n s t a n c e  of  a l l e g e d  e r ro r ,  a p p e l l a n t  c l a i m s  t h a t  

t r i a l  c o u n s e l ,  i n  c l o s i n g  a rgumen t ,  s t a t e d  t h a t  he d i d  n o t  know 

i f  t h e  g r e e n  GMC had a  r e a r  l i c e n s e  p l a t e  a t  t h e  t i m e  of t h e  

a c c i d e n t ;  t h i s  s t a t e m e n t  b e i n g  c o n t r a r y  to d e f e n d a n t ' s  a s s e r t i o n  

t h a t  t h e r e  was a  r e a r  l i c e n s e  p l a t e  on t h e  v e h i c l e .  A p p e l l a n t  

s u g g e s t s  t h a t  d e f e n s e  c o u n s e l  c a s t  d o u b t  on  h i s  own c l i e n t ' s  

s t a t e m e n t s .  A r e a d i n g  of  t h e  t r a n s c r i p t  i n d i c a t e s  t h a t  d e f e n s e  

c o u n s e l  made t h e s e  r emarks  i n  r e f e r e n c e  to t h e  t e s t i m o n y  of t h e  

a c c i d e n t  i n v e s t i g a t i o n  o f f i c e r ,  who t e s t i f i e d  t h a t  h e ,  t h e  - -- 

o f f i c e r ,  d i d  n o t  know i f  t h e r e  was a  r e a r  l i c e n s e  p l a t e .  I n  
. - - 

o t h e r  words ,  d e f e n s e  c o u n s e l  was m e r e l y  r e l a t i n g  t h e  o f f  i ce r ' s  

t e s t i m o n y .  Aga in ,  t h i s  is a n  e f f o r t  to m i s l e a d  t h i s  C o u r t .  

I n  a n o t h e r  i n s t a n c e ,  a p p e l l a n t  r e f e r s  t o  a  p o r t i o n  of t h e  

t r a n s c r i p t  where t h e  " T r i a l  C o u r t  r e p r i m a n d s  t h e  p r o s e c u t o r  f o r  

c o n t i n u a l l y  a s k i n g  h e a r s a y  q u e s t i o n s  ( i n  s p i t e  of no o b j e c t  i o n  

f rom t h e  Defense  C o u n s e l )  and t h e  C o u r t  t h e n  l e c t u r e s  t h e  

P r o s e c u t o r  on t h e  d e f i n i t i o n  of h e a r s a y  and t h e  r e a s o n s  f o r  t h e  

h e a r s a y  r u l e . "  W e  see no h i n t  of a  repr imand from t h e  c o u r t ;  

r a t h e r ,  w e  see a n  e x p l a n a t i o n  t o  t h e  j u r y  of t h e  h e a r s a y  r u l e .  

F u r t h e r m o r e ,  w e  n o t e  t h a t  it was d e f e n s e  c o u n s e l ' s  h e a r s a y  o b j e c -  

t i o n  t h a t  prompted t h e  c o u r t ' s  comments. A p p e l l a n t ' s  r e a d i n g  of 

t h e  t r a n s c r i p t  is s t r a i n e d .  

S e v e r a l  o t h e r  a l l e g e d  errors i n d i c a t e  to u s  t h a t  a p p e l l a n t  

was s t r i v i n g  t o  make t h e  " e r r o r  c o u n t "  a s  h i g h  a s  p o s s i b l e .  

A p p e l l a n t  compla in s  o f  t h r e e  q u e s t i o n s  a sked  by t h e  p r o s e c u t o r  of 

a p o l i c e  d e t e c t i v e .  Each of t h e  t h r e e  q u e s t i o n s  c o u l d  have been  

o b j e c t e d  to a s  h e a r s a y ,  y e t  d e f e n s e  c o u n s e l  made no o b j e c t i o n s .  

The q u e s t i o n s  focused  on s t a t e m e n t s  made by Dave R i c h a r d s o n  con- 

c e r n i n g  t h e  f a k e  V I N  p l a t e .  A p p e l l a n t  c o n t e n d s  t h a t  d e f e n s e  



c o u n s e l  s h o u l d  n o t  have  l e t  t h i s  t e s t i m o n y  i n .  Y e t ,  i n  a n o t h e r  

s p e c i f i c a t i o n  of a l l e g e d  error  , a p p e l l a n t  c r i t i c i z e s  t r i a l  coun- 

s e l  f o r  a p e r c e i v e d  f a i l u r e  t o  c ro s s - examine  R i c h a r d s o n  con- 

c e r n i n g  h i s  q u e s t i o n a b l e  a c t i o n s  i n  o b t a i n i n g  t h e  f a k e  VIN p l a t e .  

A p p e l l a n t  sees error  b o t h  ways,  f i r s t  f o r  l e t t i n g  t h e  t e s t i m o n y  

i n ,  and t h e n  f o r  n o t  g e t t i n g  it i n .  

Many o t h e r  i n s t a n c e s  are n o t  error a t  a l l  or d e a l  w i t h  a 

q u e s t i o n  o f  t a c t i c s .  A p p e l l a n t  claims t h a t  d e f e n s e  c o u n s e l  

s h o u l d  have  o b j e c t e d  t o  t h e  a d m i s s i o n  of s e v e r a l  p h o t o g r a p h s  of 

t h e  s t o l e n  t r u c k ,  y e t  he  o f f e r s  no p o s s i b l e  g r o u n d s  f o r  t h e  

o b j e c t i o n .  A p p e l l a n t  f a i l s  to r e c o g n i z e  t h a t  t h e  p h o t o g r a p h s  

were u s e f u l ;  h i s  w i t n e s s e s  viewed t h e  p h o t o g r a p h s  and t e s t i f i e d  

t h a t  t h e y  d i d  n o t  r e p r e s e n t  t h e  p i c k u p  t h a t  d e f e n d a n t  t r a n s f e r r e d  

t o  R i c h a r d s o n .  A l s o ,  i n  c o n n e c t  i o n  w i t h  t h e  p h o t o g r a p h s ;  

a p p e l l a n t  claims t h a t  an  e x c e l l e n t  o p p o r t u n i t y  was mi s sed  to v o i r  

d i r e  Chuck P l a n t  c o n c e r n i n g  t h e  i d e n t i t y  of  t h e  v e h i c l e  s i n c e  it 

had been  m i s s i n g  f o r  o v e r  a y e a r  and s i n c e  it was o n l y  on P l a n t ' s  

l o t  f o r  a c o u p l e  o f  weeks .  W e  do  n o t  see a missed  o p p o r t u n i t y ;  

r a t h e r ,  w e  see w i s e  r e s t r a i n t  on t h e  p a r t  of  d e f e n s e  c o u n s e l .  

P l a n t  t e s t i f i e d  t h a t  he  r e c o g n i z e d  h i s  t r u c k  i n  t h e  p h o t o g r a p h s  

b e c a u s e  o f  t w o  d i s t i n c t i v e  f e a t u r e s ,  homemade mud£ l a p s  and body 

damage on t h e  d o o r .  A c h a l l e n g e  of  P l a n t  on t h e s e  p o i n t s  c o u l d  

h a v e  been  d e t r i m e n t a l  to d e f e n d a n t ,  n o t  b e n e f i c i a l  . 
A p p e l l a n t  l ists s e v e r a l  i n d i v i d u a l s  who s h o u l d  have  b e e n  

c a l l e d  as w i t n e s s e s  by  d e f e n s e  c o u n s e l .  S u p p o s e d l y ,  t h e s e  i n d i -  

v i d u a l s  had a d d i t i o n a l  and material i n£  o r m a t i o n .  I t  was p a r t l y  

o n  t h e  b a s i s  of  a f f  i d a v i t s  from t h e s e  p e o p l e  t h a t  a p p e l l a n t  moved 

f o r  a new t r i a l  on t h e  g r o u n d s  of newly -d i s cove red  e v i d e n c e .  I n  

d e n y i n g  a new t r i a l ,  t h e  c o u r t  c o n s i d e r e d  t h e  i n f o r m a t i o n  i n  

t h e s e  a f f i d a v i t s  as  e i t h e r  c u m u l a t i v e ,  n o t  p r o b a t i v e  o r  n o t  

material .  

S e v e r a l  o t h e r  a l l e g e d  errors are d i s c u s s e d  by a p p e l l a n t ,  none 

o f  which d e s e r v e  d i s c u s s i o n .  These  i q c l u d e :  e r r o r  of d e f e n s e  

c o u n s e l  f o r  r e s e r v i n g  h i s  open ing  s t a t e m e n t  u n t i l  t h e  close of  



t h e  s t a t e ' s  case f a i l u r e  to o b j e c t  to p r o s e c u t o r i a l  comments 

d u r i n g  o p e n i n g  s t a t e m e n t  t h a t  d e f e n d a n t  was g u i l t y ;  s e v e r a l  

m i s s e d  o b j e c t i o n s  to l e a d i n g  q u e s t i o n s  and q u e s t i o n s  c a l l i n g  f o r  

h e a r s a y ;  e r r o r  o f  d e f e n s e  c o u n s e l  f o r  r e f e r r i n g  to t h e  1 9 6 3  GMC 

as  a 1964  mode l ;  f a i l u r e  of  d e f e n s e  c o u n s e l  to o f f e r  a j u r y  

i n s t r u c t i o n  on d e f e n d a n t ' s  " t h e o r y  o f  t h e  case ," y e t  a p p e l l a n t  

d o e s  n o t  s u g g e s t  what  m i g h t  have  b e e n  o f f e r e d ;  f a i l u r e  of  d e f e n s e  

c o u n s e l  t o  o b j e c t  to p r o s e c u t o r i a l  s t a t e m e n t s  on c l o s i n g  a rgumen t  

v o u c h i n g  f o r  t h e  t r u t h f u l n e s s  of Dave R i c h a r d s o n ;  and f a i l u r e  of 

d e f e n s e  c o u n s e l  to e x p l a i n  t h e  c o n c e p t  of  r e a s o n a b l e  d o u b t  to t h e  

j u r y .  

Where i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  is c l a i m e d ,  t h e  

d e f e n d a n t  mus t  show error of  c o u n s e l  stemming from n e g l e c t  or 

i g n o r a n c e  and r e s u l t i n g  i n  p r e j u d i c e  to t h e  d e f e n d a n t .  S t a t e  v .  

Mor igeau  ( 1 9 8 2 ) ,  - Mon t . - .  , 656  P.2d 1 8 5 ,  39 S t .Rep .  2311.  

W e  see no error,  s i n g l y  or c u m u l a t i v e l y ,  which p r e j u d i c e d  d e f e n -  

d a n t .  

The a s s e r t i o n  o f  i n e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  is a 

s e r i o u s  c h a r g e .  An a t t o r n e y ' s  r e p u t a t i o n  is h i s  most p r i z e d  

p o s s e s s i o n .  A p p e l l a t e  c o u n s e l  m i g h t  have  conduc t ed  t h e  t r i a l  

d i f f e r e n t l y ,  however ,  

" t h e  f a c t  t h a t  some o t h e r  l a w y e r  . . . would 
h a v e  done d i f f e r e n t l y  . . . is no  ground  f o r  
b r a n d i n g  t h e  a p p o i n t e d  a t t o r n e y  w i t h  t h e  
o p p r o b r i u m  o f  i n e f f e c t i v e n e s s ,  or  i n£  i d e l i t y ,  
o r  i ncompe tency  . . . A s  no t w o  men c a n  be 
e x a c t l y  a l i k e  i n  t h e  p r a c t i c e  of  t h e  p ro-  
f  e s s i o n  , it is b a s i c a l l y  u n r e a s o n a b l e  t o  judge  
a n  a t t o r n e y  by what  a n o t h e r  would have  d o n e ,  
o r  s a y s  he  would have d o n e ,  i n  t h e  , b e t t e r  
l i g h t  o f  h i n d s i g h t . "  S t a t e  v.  Lopez ( 1 9 8 O ) ,  

I -- Mont . 605  P.2d 1 7 8 ,  180-81,  
37- S t . ~ e p .  3%, -38-9-. ( C i t i n g  W i l l i a m s  v .  B e t o  
( 5 t h  C i r .  1 9 6 5 ) ,  354  F.2d 698 ,  7 0 6 . )  

Our f o l l o w i n g  comments are n o t  i n t e n d e d  t o  d i s c o u r a g e  v a l i d  

and s u b s t a n t i a t e d  a s s e r t i o n s  of  i n e f f e c t i v e  a s s i s t a n c e  of coun- 

se l .  The r i g h t  to e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  is g u a r a n t e e d  

b y  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and t h i s  S t a t e ' s  C o n s t i t u t i o n .  

S t a t e  v .  Rose ,  s u p r a .  An a t t o r n e y  would be remiss i n  h i s  d u t i e s  

i f  he  f a i l s  t o  ac t  when he r e a s o n a b l y  b e l i e v e s  h i s  c l i e n t  is 



d e n i e d  t h i s  r i g h t .  However, i n  t h i s  c a s e ,  a p p e l l a t e  c o u n s e l  

a t t e m p t e d  to  m a n u f a c t u r e  a n  i s s u e .  H i s  a rgumen t  is n o t  o n l y  

f r i v o l o u s ,  it is based  i n  p a r t  on  b l a t a n t  m i s s t a t e m e n t s  of t h e  

r e c o r d .  Such a c t i o n s  w i l l  n o t  be t o l e r a t e d .  Counse l  is reminded 

o f  D i s c i p l i n a r y  R u l e s  7 - 1 0 2 ( A ) ( 2 )  and ( 5 )  which  s t a t e :  

" I n  h i s  r e p r e s e n t a t i o n  of  a c l i e n t ,  a l a w y e r  
s h a l l  n o t :  

" ( 2 )  knowing ly  advance  a claim or d e f e n s e  
t h a t  is unwar r an t ed  unde r  e x i s t i n g  l a w ;  

" ( 5 )  knowing ly  make a f a l s e  s t a t e m e n t  of l a w  
o r  f a c t .  Canons of  P r o f e s s i o n a l  E t h i c s ,  1 6 0  
Mont. x x i i i ,  x l i v . "  

F i n a l l y ,  w e  c o n s i d e r  a matter r a i s e d  i n  a p p e l l a n t ' s  r e p l y  

b r i e f .  A p p e l l a n t  reasserts h i s  i n e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  

a rgumen t  i n  v iew o f  a n  e x h i b i t  c o n t a i n e d  i n  r e s p o n d e n t ' s  b r i e f .  

A p p e l l a n t  claims t h a t  e x h i b i t  3 o f  r e s p o n d e n t ' s  b r i e f  is "p roo f  

p o s i t i v e  t h a t  t h e  A p p e l l a n t ,  Kevin H a l l ,  d i d  n o t  r e c e i v e  e f  f e c -  

t i v e  a s s i s t a n c e  of  c o u n s e l  a t  h i s  t r i a l  and h i s  c o n v i c t i o n  -- must  

b e  r e v e r s e d .  " 

E x h i b i t  3 is a n  a f f i d a v i t  s i g n e d  by  d e f e n s e  c o u n s e l ,  s t a t i n g  

t h a t  "Kevin D .  H a l l  a d v i s e d  a f  f i a n t  t h a t  H a l l  r e c e i v e d  t h e  t r u c k  

f rom one  P e t e  P e t e r s o n  .I1 F u r t h e r m o r e ,  d e f e n s e  c o u n s e l  s t a t e s  he 

t r a v e l e d  to  t h e  Montana S t a t e  P r i s o n  to  i n t e r v i e w  P e t e r s o n  who 

w a s  s e r v i n g  t i m e  f o r  f o r g e r y .  A p p a r e n t l y ,  P e t e r s o n  t o l d  d e f e n s e  

c o u n s e l  t h a t  he  knew n o t h i n g  of  t h e  b l a c k  1964  C h e v r o l e t .  

Responden t  i n c l u d e d  t h i s  e x h i b i t  t o  c o u n t e r  a r g u m e n t s  by 

a p p e l l a n t  t h a t  P e t e r s o n  s h o u l d  have been  c a l l e d  a s  a w i t n e s s ;  and 

s i n c e  he  w a s  n o t  c a l l e d ,  it h e l p e d  i l l u s t r a t e  i n e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l .  A p p e l l a n t  u r g e s  t h a t  d e f e n s e  c o u n s e l  

v i o l a t e d  t h e  Canons of  P r o f e s s i o n a l  E t h i c s  by f a i l i n g  to p r e s e r v e  

t h e  c o n f i d e n c e s  and secrets  of  a  c l i e n t .  W e  r e f u s e  to c o n s i d e r  

t h e  e x h i b i t  and t h e  a s s e r t i o n s  of a p p e l l a n t .  They are n o t  rele- 

v a n t  to  t h e  i s s u e s  r a i s e d  on  a p p e a l ,  n o r  are t h e y  p a r t  of t h e  

r e c o r d .  We w i l l  n o t  t o l e r a t e  a t t e m p t s  to i n t r o d u c e  e x t r a n e o u s  



i n f o r m a t i o n  by a t t a c h i n g  a p p e n d i c e s  to b r i e f s .  Farmers  S t a t e  

Bank o f  Conrad v.  I v e r s o n  and Bouma ( 1 9 7 3 ) ,  1 6 2  Mont. 130 ,  509 

A£ f i rmed . 
. 

W e  c o n c u r :  


