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Mr. J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t  . 

N o r t h w e s t e r n  Union  T r u s t  Company b r o u g h t  t h i s  a c t i o n  t o  s e t  

a s i d e  a r e c o r d e d  deed  which p l a c e d  t i t l e  t o  r e a l  p r o p e r t y  l o c a t e d  

i n  T r e a s u r e  County  i n t o  d e f e n d a n t s '  names.  Judgment  was e n t e r e d  

upon a j u r y  v e r d i c t  i n  f a v o r  of  d e f e n d a n t s  and t h e  T r u s t  Company 

a p p e a l  s . 
I n  t h e  l a t e  1 9 4 0 1 s ,  C h r i s t  Worm p u r c h a s e d  two p i e c e s  of pro-  

p e r t y  i n  T r e a s u r e  County  known a s  t h e  "Home P l a c e "  and t h e  "Sou th  

P l a c e . "  On December 28 ,  1 9 6 0 ,  C h r i s t  and H e l e n  Worm, and t h e i r  

s o n  and d a u g h t e r - i n - l a w ,  Ben and D o r i t  Worm, e x e c u t e d  a $ 1 2 , 0 0 0  

n o t e  p a y a b l e  t o  t h e  F e d e r a l  Land Bank of Spokane ,  a f t e r  r e c e i v i n g  

a $12 ,000  l o a n .  I n  a d d i t i o n ,  t h e  Worms e x e c u t e d  a F e d e r a l  Farm 

Loan A m o r t i z a t i o n  Mor tgage  on t h e  Home P l a c e  and t h e  S o u t h  P l a c e .  

The n o t e  was t o  be  p a i d  i n  t w e n t y  a n n u a l  i n s t a l l m e n t s  of 

$1 ,046 .22 .  

On March 3 1 ,  1 9 6 1 ,  Ben and D o r i t  e n t e r e d  i n t o  a c o n t r a c t  f o r  

d e e d  w i t h  C h r i s t  and H e l e n ,  t o  p u r c h a s e  t h e  Home P l a c e  and t h e  

S o u t h  P l a c e .  The p u r c h a s e  p r i c e  on t h e  c o n t r a c t  was $24 ,000 .  

Ben and D o r i t  a g r e e d  t o  pay  t h e  $12 ,000  n o t e  t o  t h e  F e d e r a l  Land 

Bank and a n o t h e r  $12 ,000  t o  C h r i s t  and H e l e n  d i r e c t l y  w i t h  1 p e r -  

c e n t  a n n u a l  i n t e r e s t .  S i m u l t a n e o u s l y  w i t h  t h e  e x e c u t i o n  of t h e  

c o n t r a c t ,  C h r i s t  and H e l e n  e x e c u t e d  a w a r r a n t y  deed f o r  t h e  Home 

P l a c e  and t h e  S o u t h  P l a c e  t o  Ben and D o r i t .  C h r i s t  k e p t  

p o s s e s s i o n  of t h e  w a r r a n t y  deed t o  be d e l i v e r e d  t o  Ben and D o r i t  

upon c o m p l e t i o n  of t h e  c o n t r a c t .  

Ben t e s t i f i e d  b e g i n n i n g  i n  1 9 6 1  and  e v e r y  y e a r  t h e r e a f t e r  

u n t i l  1973  h e  p a i d  C h r i s t  enough money t o  c o v e r  t h e  F e d e r a l  Land 

Bank m o r t g a g e  and p a i d  C h r i s t  a t  l e a s t  $ 1 , 0 0 0  a n n u a l l y  due  on  t h e  

c o n t r a c t .  Ben a l s o  p a i d  C h r i s t  $ 5 , 0 0 0  i n  1974  and $ 7 , 0 0 0  i n  

1975 .  Ben t e s t i f i e d  he  had t h e r e f o r e  p a i d  o f f  t h e  e n t i r e  

c o n t r a c t  w i t h  t h e  f i n a l  payment  i n  1975 .  

I n  1965 ,  Ben and D o r i t  f i l e d  a p e t i t i o n  f o r  b a n k r u p t c y .  The 

p e t i t i o n  d i d  n o t  l i s t  Ben ' s  e q u i t y  i n  t h e  fa rm as a n  asse t ,  no r  



d i d  t h e  p e t i t i o n  l i s t  t h e  n o t e  p a y a b l e  t o  t h e  F e d e r a l  Land Bank 

a s  a  c l a i m  a g a i n s t  t h e  b a n k r u p t c y  e s t a t e .  A f t e r  t h e  b a n k r u p t c y ,  

Ben,  D o r i t ,  and t h e i r  c h i l d r e n  c o n t i n u e d  t o  l i v e  and work on t h e  

f a rm.  From 1967 t h r o u g h  1973 Ben and/or  C h r i s t  o b t a i n e d  a n n u a l  

f i n a n c i n g  f rom t h e  Midland P r o d u c t i o n  C r e d i t  A s s o c i a t i o n  (PCA). 

To o b t a i n  f i n a n c i n g ,  t h e  d e b t o r  must  c o m p l e t e  and s i g n  a  f i n a n -  

c i a l  s t a t e m e n t ,  l o a n  a p p l i c a t i o n s ,  and s e c u r i t y  a g r e e m e n t s .  I n  

t h o s e  y e a r s  Ben o b t a i n e d  t h e  f i n a n c i n g ,  he s t a t e d  on t h e  s e c u r i t y  

a g r e e m e n t s  t h a t  he was o p e r a t i n g  t h e  farm a s  a  lessee.  I n  t h o s e  

y e a r s  C h r i s t  o b t a i n e d  t h e  f i n a n c i n g ,  he s t a t e d  on t h e  s e c u r i t y  

a g r e e m e n t s  t h a t  he was o p e r a t i n g  t h e  farm as t h e  owner.  

N o r t h w e s t e r n  Union i n t r o d u c e d  i n t o  e v i d e n c e  c h e c k s  showing 

payments  t o  t h e  F e d e r a l  Land Bank f o r  t h e  y e a r s  1966 ,  1968 ,  1 9 6 9 ,  

1970 ,  1975 ,  1 9 7 6 ,  and 1977 .  Each check  is drawn upon C h r i s t ' s  

a c c o u n t  and s i g n e d  by C h r i s t .  Ben t e s t i f i e d  he p a i d  c a s h  t o  

C h r i s t  who would t h e n  make t h e  n e c e s s a r y  payments  t o  t h e  Land 

Bank. 

I n  A p r i l  1975 ,  Ben t e s t i f i e d  C h r i s t  gave  him t h e  w a r r a n t y  

deed  s t a t i n g  Ben had f u l f i l l e d  h i s  o b l i g a t i o n  on t h e  c o n t r a c t .  

D o r i t  Worm t e s t i f i e d  s h e  was p r e s e n t  when t h e  deed was exchanged .  

Two p e r s o n s ,  S h i r l y  Cunningham and C h a r l e s  B l y t h e ,  t e s t i f i e d  Ben 

had p o s s e s s i o n  of  t h e  deed i n  1975  and showed t h e  deed t o  

them. I n  F e b r u a r y  1977 ,  D o r i t  Worm f i l e d  a  p e t i t i o n  f o r  d i s s o l u -  

t i o n  of h e r  m a r r i a g e  t o  Ben Worm. P a r a g r a p h  V I I I  s t a t e s  t h e  par-  

t i e s ,  "have  accumula t ed  no p e r s o n a l  o r  r e a l  p r o p e r t y . "  

I n  1978 ,  C h r i s t  l e a s e d  t h e  Home P l a c e  and t h e  S o u t h  P l a c e  t o  

H a r o l d  Zent  Farms, I n c .  I n  March 1980 ,  C h r i s t  l e a s e d  t h e  Home 

P l a c e  and t h e  S o u t h  P l a c e  t o  R o b e r t  DeCock and James DeCock. Ben 

Worm was n o t  a  p a r t y  t o  t h e  l e a s e s .  

Dawn Worm, B e n ' s  d a u g h t e r ,  t e s t i f i e d  Ben gave  h e r  t h e  deed 

f o r  s a f e k e e p i n g  and t h a t  s h e  r e t u r n e d  t h e  deed t o  Ben n e a r  t h e  

end  of 1980 o r  t h e  b e g i n n i n g  of 1981 .  He len  Worm t e s t i f i e d  Ben 

found  what  s h e  t h o u g h t  was t h e  deed i n  1981  w h i l e  he was h e l p i n g  

h e r  move a  m a t t r e s s  i n  C h r i s t ' s  home. Ben r e c o r d e d  t h e  deed a t  



t h e  T r e a s u r e  County C l e r k  and R e c o r d e r ' s  O f f i c e  i n  November 1981 .  

C h r i s t  d i e d  on November 1 4 ,  1981 .  I n  a  W i l l  he e x e c u t e d  J u n e  

3 ,  1975 ,  C h r i s t  d e v i s e d  o n e - t h i r d  of a l l  h i s  r e a l  p r o p e r t y  t o  

He len  Worm; t w o - t h i r d s  o f  t h e  Home P l a c e  t o  James J a c o b  Worm; and 

t w o - t h i r d s  o f  t h e  S o u t h  P l a c e  t o  B e n ' s  c h i l d r e n ,  Ben C h r i s t  Worm 

and C h r i s t i a n  Wil l ie  Worm. The W i l l  s t a t e s ,  " I  am l e a v i n g  t h e  

' S o u t h  P l a c e '  t o  my son  BENJAMIN'S CHILDREN a t  h i s  r e q u e s t  so  

t h a t  he may n o t  s e l l  o r  encumber t h e  same by r e a s o n  of h i s  

a d m i t t e d  weaknesse s . "  N o r t h w e s t e r n  Union T r u s t  Company was 

a p p o i n t e d  p e r s o n a l  r e p r e s e n t a t i v e  of C h r i s t ' s  e s t a t e .  

N o r t h w e s t e r n  Union b r o u g h t  t h i s  a c t i o n  t o  s e t  a s i d e  t h e  deed 

t h a t  Ben r e c o r d e d  p l a c i n g  t i t l e  t o  t h e  Home P l a c e  and t h e  S o u t h  

P l a c e  i n  h i s  and D o r i t ' s  name. A f t e r  a  j u r y  t r i a l  i n  t h e  

D i s t r i c t  C o u r t  o f  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t  , T r e a s u r e  

County ,  t h e  j u r y  r e t u r n e d  a  v e r d i c t  i n  f a v o r  of Ben and D o r i t  

Worm. N o r t h w e s t e r n  Union moved f o r  a  new t r i a l  which t h e  

D i s t r i c t  C o u r t  d e n i e d  and t h i s  a p p e a l  f o l l o w e d .  

The i s s u e s  r a i s e d  on a p p e a l  a r e  a s  f o l l o w s :  

1. Whether t h e  j u r y  v e r d i c t  was s u p p o r t e d  by s u b s t a n t i a l  

c r e d i b l e  e v i d e n c e ;  

2 .  Whether it was e r r o r  t o  e x c l u d e  t h e  v i d e o  t e s t i m o n y  of 

a t t o r n e y ,  R icha rd  W. Anderson ,  who p r e p a r e d  t h e  b a n k r u p t c y  p e t i -  

t i o n  f o r  Ben and D o r i t  i n  1965;  

3 .  Whether it was e r r o r  t o  i n s t r u c t  t h e  j u r y  t h a t  t h e y  c o u l d  

f i n d  t h a t  C h r i s t  and He len  Worm made a  g i f t  of t h e  r e a l  p r o p e r t y  

t o  Ben and D o r i t  Worm; 

4 .  Whether it was e r r o r  t o  r e f u s e  t h e  p l a i n t i f f ' s  o f f e r e d  

i n s t r u c t i o n  on mu tua l  c a n c e l l a t i o n  of a  c o n t r a c t .  

W e  w i l l  f i r s t  d e a l  w i t h  i s s u e  number f o u r .  P l a i n t i f f ' s  

o f f e r e d  t h e  f o l l o w i n g  i n s t r u c t i o n  on mu tua l  c a n c e l l a t i o n  of a  

c o n t r a c t :  

"You a r e  i n s t r u c t e d  t h a t  t h e  p a r t i e s  t o  a  
c o n t r a c t  may t e r m i n a t e  it a t  any  time by 
m u t u a l  c o n s e n t .  The e f f e c t  i s  t o  r e l i e v e  t h e  
p a r t i e s  from g o i n g  forward  under  t h e  c o n t r a c t .  
T h i s  t e r m i n a t i o n  may be o r a l l y  done ,  and t h e  
f a c t  o f  i t s  hav ing  been  done  may be 



e s t a b l i s h e d  by  e v i d e n c e  o f  t h e  a c t s  and 
d e c l a r a t i o n  of t h e  p a r t i e s  ." 

P l a i n t i f f ' s  c o n t e n d  t h e  D i s t r i c t  C o u r t  e r r e d  i n  r e f u s i n g  t o  

g i v e  t h i s  i n s t r u c t i o n  t o  t h e  j u r y .  We a g r e e .  The r u l e  of law 

s t a t e d  i n  t h e  above  i n s t r u c t i o n  comes f rom E g g e r s  v. G e n e r a l  

R e f r i g e r a t i o n  Co. ( 1 9 4 9 ) ,  1 2 3  Mont. 205 ,  219 ,  210 P.2d 636:  

"The p a r t i e s  t o  t h e  e x e c u t o r y  w r i t t e n  
a g r e e m e n t  were  p r i v i l e g e d  t o  t e r m i n a t e  it a t  
a n y  t i m e  by  m u t u a l  c o n s e n t  i n d e p e n d e n t l y  of 
a n y  e x p r e s s  a g r e e m e n t  s o  p r o v i d i n g  and it is 
i m m a t e r i a l  whe the r  such  t e r m i n a t i o n  be c h a r a c -  
t e r i z e d  an  abandonment ,  c a n c e l l a t i o n ,  m u t u a l  
r e s c i s s i o n  o r  w a i v e r .  The e f f e c t  is  t h e  same -- t o  r e l i e v e  t h e  p a r t i e s  from g o i n g  f o r w a r d  
unde r  t h e  w r i t t e n  i n s t r u m e n t ,  and t h i s  may be 
a c c o m p l i s h e d  by p a r o l ,  and t h e  f a c t s  of i t s  
h a v i n g  been  done  e s t a b l i s h e d  by e v i d e n c e  of 
t h e  a c t s  and d e c l a r a t i o n s  of t h e  p a r t i e s . "  

T h i s  r u l e  o r i g i n a t e s  from K e s t e r  v. Ne l son  ( 1 9 3 2 ) ,  92  Mont. 

6 9 ,  1 0  P.2d 379 ,  and h a s  s i n c e  been  s p e c i f i c a l l y  c i t e d  i n  S m a l l  

v .  Coca-Cola B o t t l i n g  Co. ( 1 9 5 8 ) ,  1 3 4  Mont. 168 ,  328 P.2d 1 2 4 ,  

and West R i v e r  Equipment  Co. v.  Ho lzwor th  C o n s t r u c t i o n  Co. 

( 1 9 5 9 ) ,  1 3 4  Mont. 582 ,  335  P.2d 298. I n  S t a n d a r d  I n s u r a n c e  Co. 

v .  S t u r d e v a n t  ( 1 9 7 7 ) ,  1 7 3  Mont. 23 ,  27 ,  566 P.2d 5 2 ,  t h i s  C o u r t  

s t a t e d :  " T e r m i n a t i o n  o f  a c o n t r a c t  by  mu tua l  c o n s e n t  is  a 

q u e s t i o n  o f  f a c t  f o r  t h e  d i s t r i c t  c o u r t . "  And i n  Murphy v .  

R e d l a n d ,  B e r t h e l s o n  & S i d n e y  L i v e s t o c k  ( 1 9 7 8 ) ,  1 7 8  Mont. 296,  

306 ,  583 P.2d 1 0 4 9 ,  t h i s  C o u r t  s t a t e d :  "A c o n t r a c t  may be ter- 

m i n a t e d  by t h e  p a r t i e s ,  b u t  o n l y  by t h e  mu tua l  c o n s e n t  of a l l  t h e  

p a r t i e s . "  

P l a i n t i f f s  p l e d  i n  t h e i r  c o m p l a i n t ,  t h a t  t h e  c o n t r a c t  had 

b e e n  t e r m i n a t e d  and i n  t h e i r  t r i a l  memorandum s t a t e d  t h e  c o n t r a c t  

w a s  c a n c e l l e d  by m u t u a l  c o n s e n t  of t h e  p a r t i e s .  He l en  Worm 

t e s t i f i e d  t h e  c o n t r a c t  was t e r m i n a t e d  by  t h e  mu tua l  c o n s e n t  of 

t h e  p a r t i e s  when Ben f i l e d  a p e t i t i o n  f o r  b a n k r u p t c y  i n  1965 .  

P l a i n t i f f s  i n t r o d u c e d  e v i d e n c e  which showed Ben d i d  n o t  claim 

o w n e r s h i p  of t h e  fa rm on t h e  b a n k r u p t c y  p e t i t i o n ,  l o a n  a p p l i c a -  

t i o n s ,  l e a s e  a g r e e m e n t s  and D o r i t ' s  p e t i t i o n  f o r  d i s s o l u t i o n  of 

m a r r i a g e .  T h e r e  is no q u e s t i o n  p l a i n t i f f ' s  c a s e  r e s t e d  upon t h e  

i s s u e  o f  m u t u a l  c a n c e l l a t i o n  of t h e  c o n t r a c t .  A p a r t y  h a s  a 



r i g h t  t o  have  i n s t r u c t i o n s  g i v e n  which a r e  a d a p t a b l e  t o  h i s  

t h e o r y  of t h e  c a s e .  W i l l i a m s  v. Montana N a t i o n a l  Bank of Bozeman 

( 1 9 7 5 ) ,  167  Mont. 24 ,  534 P.2d 1247 ,  1250 .  Here, r e f u s a l  t o  

i n s t r u c t  on mu tua l  c a n c e l l a t i o n  of t h e  c o n t r a c t  c o n s t i t u t e s  

r e v e r s i b l e  e r r o r .  

D e f e n d a n t ' s  a r g u e  s i n c e  mutua l  c a n c e l  l a t i o n  of t h e  c o n t r a c t  

was n o t  l i s t e d  a s  an  i s s u e  i n  t h e  p r e t r i a l  o r d e r ,  p l a i n t i f f s  can- 

n o t  r a i s e  t h i s  i s s u e  on a p p e a l .  D e f e n d a n t s  r e l y  on Rule  1 6 ,  

M.R.Civ.P., c l a i m i n g  t h e  p r e t r i a l  o r d e r ,  "when e n t e r e d  c o n t r o l s  

t h e  s u b s e q u e n t  c o u r s e  of t h e  a c t i o n ,  u n l e s s  mod i f i ed  a t  t h e  t r i a l  

t o  p r e v e n t  m a n i f e s t  i n j u s t i c e  ." However, Rule  1 5  ( b )  , M.R.Civ. P . ,  

s t a t e s :  

"When i s s u e s  n o t  r a i s e d  by t h e  p l e a d i n g s  a r e  
t r i e d  by e x p r e s s  o r  i m p l i e d  c o n s e n t  of t h e  
p a r t i e s ,  t h e y  s h a l l  be t r e a t e d  i n  a l l  r e s p e c t s  
a s  i f  t h e y  had been  r a i s e d  i n  t h e  p l e a d i n g s .  
Such amendment of t h e  p l e a d i n g s  a s  may be 
n e c e s s a r y  t o  c a u s e  them t o  conform t o  t h e  e v i -  
d e n c e  and t o  r a i s e  t h e s e  i s s u e s  may be made 
upon mot ion  of  any p a r t y  a t  any t i m e ,  even  
a f t e r  judgment ;  b u t  f a i l u r e  t o  s o  amend d o e s  
n o t  a f f e c t  t h e  r e s u l t  of t h e  t r i a l  of t h e s e  
i s s u e s . "  

We f i n d  h e r e ,  t h e  i s s u e  of mu tua l  c o n s e n t  was r a i s e d  a t  t h e  

t r i a l  and t h u s  was an  i s s u e  f o r  c o n s i d e r a t i o n  by t h e  j u r y .  We do 

n o t  a g r e e  w i t h  d e f e n d a n t ' s  p o s i t i o n  t h a t  t h i s  i s s u e  was waived a t  

t h e  t r i a l  and n o t  r e v i e w a b l e  by t h i s  C o u r t .  

I n  summation,  we w i l l  b r i e f l y  comment on i s s u e s  number two 

and t h r e e .  We do n o t  f i n d  it n e c e s s a r y  t o  d e t e r m i n e  whe the r  i t  

was e r r o r  t o  e x c l u d e  t h e  v i d e o  t e s t i m o n y  of R icha rd  Anderson  a s  

h e  was i n t e n d e d  a s  a  r e b u t t a l  w i t n e s s ,  n o t  l i s t e d  on t h e  pre -  

t r i a l  o r d e r .  On r e t r i a l ,  p l a i n t i f f s  c a n  t a k e  t h e  n e c e s s a r y  

a c t i o n  t o  p r e s e n t  t h e i r  e v i d e n c e  c o n c e r n i n g  t h e  b a n k r u p t c y  p e t i -  

t i o n  and c a l l  t h e  p r o p e r  w i t n e s s  o r  w i t n e s s e s .  P l a i n t i f f s  con- 

t e n d  it was e r r o r  f o r  t h e  D i s t r i c t  C o u r t  t o  i n s t r u c t  t h e  j u r y  

t h a t  t h e y  c o u l d  f i n d  C h r i s t  had g i f t e d  t h e  p r o p e r t y  t o  Ben and 

D o r i t .  Whether t h e r e  was a  g i f t  was l i s t e d  a s  an  i s s u e  i n  t h e  

p r e t r i a l  o r d e r .  A s  s t a t e d  above ,  a  p a r t y  h a s  t h e  r i g h t  t o  have 

i n s t r u c t i o n s  g i v e n  which a r e  a d a p t a b l e  t o  h i s  t h e o r y  of t h e  c a s e .  



W e  f i n d  no e r r o r  i n  t h e  i n s t r u c t i o n .  

Judgment  is r e v e r s e d  and t h e  c a s e  is remanded f o r  r e t r i a l .  

I 

J u s t i c e  

W e  c o n c u r :  

3d~A&hQq Chie f  J u s t i c e  


