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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  of t h e  
C o u r t .  

De fendan t  a p p e a l s  p r o  s e  from t h e  s e n t e n c e  she  r e c e i v e d  af t e r  

s h e  p l e d  g u i l t y  t o  two c o u n t s  of f e l o n y  t h e f t .  

On September  1 0 ,  1 9 8 1 ,  d e f e n d a n t  was cha rged  w i t h  two c o u n t s  

o f  f e l o n y  t h e f t  i n  t h e  D i s t r i c t  Cour t  of t h e  T h i r d  J u d i c i a l  

D i s t r i c t ,  Powel l  County.  C o u r t  I c h a r g e d  d e f e n d a n t  had made 

f a l s e  s t a t e m e n t s  t o  Powe l l  County w e l f a r e  employees  t o  r e c e i v e  

food  s tamps  i n  t h e  amount of $1 ,913 .  Count I1 c h a r g e d  d e f e n d a n t  

f a i l e d  t o  r e p o r t  income a c c u r a t e l y  and f r a u d u l e n t l y  r e c e i v e d  

$ 3 , 0 6 7 . 6 0  i n  AFDC payments .  De fendan t  p l e d  no t  g u i l t y  t o  b o t h  

c o u n t s .  

T h e r e a f t e r ,  i n  c o n j u n c t i o n  w i t h  a  p l e a  b a r g a i n ,  d e f e n d a n t  

w i thd rew h e r  p l e a s  of n o t  g u i l t y  and p l e d  g u i l t y  t o  b o t h  c o u n t s  

on May 2 0 ,  1982.  The s u b s t a n c e  of t h e  p l e a  b a r g a i n  was t h e  S t a t e  

a g r e e d  t o  recommend a  s e n t e n c e  of t h r e e  y e a r s  suspended  i f  defen-  

d a n t  p l e d  g u i l t y  t o  b o t h  c o u n t s .  The D i s t r i c t  C o u r t  o r d e r e d  a  

p r e s e n t e n c e  i n v e s t i g a t i o n  and se t  s e n t e n c i n g  f o r  J u l y  8 ,  1982.  

On t h a t  day  d e f e n d a n t  appeared  a t  t h e  s e n t e n c i n g  h e a r i n g ,  t h e  

S t a t e  recommended a  t h r e e - y e a r  suspended  s e n t e n c e ,  and t h e  

D i s t r i c t  C o u r t  o r d e r e d  d e f e n d a n t  s e r v e  t h r e e  y e a r s  i n  p r i s o n  w i t h  

a l l  b u t  t h i r t y  d a y s  suspended .  The Cour t  f u r t h e r  o r d e r e d  defen-  

d a n t  make r e s t i t u t i o n  t o  t h e  S t a t e  of Montana and s e r v e  t h e  

t h i r t y  d a y s  i n  t h e  coun ty  j a i l  a t  t h e  r a t e  of two days  p e r  week. 

Defendan t  a p p e a l s  o n l y  t h e  t h i r  ty -day  s e n t e n c e .  

The s u b s t a n c e  of t h e  i s s u e s  r a i s e d  on a p p e a l  is: 

1. Whether t h e  D i s t r i c t  Cour t  e r r e d  i n  n o t  imposing s e n t e n c e  

a s  t h e  S t a t e  recommended. 

2 .  Whether t h e  D i s t r i c t  Cour t  was p r e j u d i c e d  by t h e  p re sen -  

t e n c e  i n v e s t i g a t i o n  r e p o r t .  

De fendan t  f i r s t  c o n t e n d s  t h e  D i s t r i c t  Cour t  e r r e d  by n o t  

impos ing  a  t h r e e - y e a r  suspended  s e n t e n c e  a s  t h e  S t a t e  recom- 

mended. T h i s  Cour t  h a s  uphe ld  t h e  d i s c r e t i o n  of t h e  D i s t r i c t  

C o u r t  i n  s e n t e n c i n g  a  d e f e n d a n t  who h a s  p l e d  g u i l t y  a s  p a r t  of a  



p l e a  b a r g a i n  i n  S t a t e  v .  Mann ( 1 9 7 6 ) ,  169 Mont. 306,  546 P.2d 

515. Here ,  d e f e n d a n t  was informed by t h e  D i s t r i c t  Cour t  t h a t  t h e  

recommendation of  t h e  S t a t e  was n o t  b i n d i n g  upon t h e  C o u r t .  

D e f e n d a n t  s t a t e d  s h e  u n d e r s t o o d .  T h e r e f o r e ,  she  must  a c c e p t  t h e  

s e n t e n c e  pronounced by t h e  D i s t r i c t  C o u r t .  

N e x t ,  d e f e n d a n t  c l a i m s  t h e  D i s t r i c t  Cour t  was p r e j u d i c e d  by 

t h e  p r e s e n t e n c e  i n v e s t i g a t i o n  r e p o r t .  Most of d e f e n d a n t ' s  ob j ec -  

t i o n s  s t em from m a t e r i a l  c o n t a i n e d  i n  p a r a g r a p h  9  o f  t h e  r e p o r t .  

The D i s t r i c t  Cour t  o r d e r e d  p a r a g r a p h  9 s t r i c k e n  from t h e  r e p o r t  

a t  t h e  s e n t e n c i n g  h e a r i n g .  I n  S t a t e  v. Orsborn  ( 1 9 7 6 ) ,  170  Mont. 

480,  486, 555 P.2d 509,  t h i s  Cour t  s t a t e d ,  "A c o n v i c t e d  d e f e n d a n t  

s t i l l  h a s  a  due p r o c e s s  g u a r a n t e e  a g a i n s t  a  s e n t e n c e  p r e d i c a t e d  

on m i s i n f o r m a t i o n . "  For d e f e n d a n t  t o  h e r e  c l a i m  s h e  d i d  n o t  

r e c e i v e  due p r o c e s s ,  s h e  must  show t h e  D i s t r i c t  C o u r t  pronounced 

s e n t e n c e  based  upon m i s i n f o r m a t i o n  c o n t a i n e d  i n  t h e  p r e s e n t e n c e  

i n v e s t i g a t i o n  r e p o r t .  T h i s  d e f e n d a n t  h a s  f a i l e d  t o  show. Sec- 

t i o n  46-18-112, MCA, g o v e r n s  t h e  c o n t e n t s  of t h e  p r e s e n t e n c e  in- 

v e s t i g a t i o n  r e p o r t  and we f i n d  w i t h  t h e  e x c e p t i o n  of p a r a g r a p h  9 ,  

which was s t r i c k e n ,  t h e  r e p o r t  complied w i t h  t h i s  s e c t i o n .  

Judgment  is af f  i rmed . 

u s t i c e  
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We concur: I I 

C k i e f  J u s t i c e  


