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Mr. J u s t i c e  John  C. Sheehy d e l i v e r e d  t h e  Opin ion  of t h e  
C o u r t .  

Robe r t son  b r o u g h t  an  a c t i o r l  i n  t h e  D i s t r i c t  C o u r t  o f  

t h e  F i f t h  J u d i c i a l  D i s t r i c t ,  Madison County,  t o  o b t a i n  a n  

i n j u n c t i o n  a g a i n s t  t h e  d e f e n d a n t s  Hughes t o  p r e v e n t  them 

from f u r t h e r  u t i l i z i n g  a  p o r t i o n  of  R o b e r t s o n ' s  i r r i g a t i o n  

d i t c h  t o  convey w a t e r .  The  Hughes c o u n t e r c l a i m e d  f o r  

damages,  b o t h  a c t u a l  and p u n i t i v e ,  a l l e g i n g  t h a t  R o b e r t s o n  

n e g l i g e n t l y  m a i n t a i n e d  t h e  d i t c h ,  which c a u s e d  e r o s i o n ,  and 

m a l i c i o u s l y  r e f u s e d  t o  t a k e  c o r r e c t i v e  a c t i o n  t o  p r e v e n t  t h e  

e r o s i o n .  The c a s e  was t o  be t r i e d  by j u r y ,  b u t  a t  t h e  c l o s e  

of t h e  e v i d e n c e ,  t h e  D i s t r i c t  C o u r t  d i r e c t e d  v e r d i c t s  i n  

f a v o r  of  t h e  Hughes r e g a r d i n g  t h e  i n j u n c t i o n  and R o b e r t s o n  

r e g a r d i n g  t h e  c o u n t e r c l a i m .  Both p a r t i e s  a p p e a l .  

S i n c e  a p p r o x i m a t e l y  1949 ,  L e w i s  Hughes and R o b e r t s o n  

have been r a n c h i n g  i n  Madison County.  I n  1953 ,  R o b e r t s o n  

and h i s  w i f e  gave  t h e  Hughes o r a l  p e r m i s s i o n  t o  u s e  t h e  

d i t c h  i n  c o n t r o v e r s y  ( t h e  Robe r t son  d i t c h )  t o  i r r i g a t e  t h e i r  

r a n c h .  P r i o r  t o  t h a t  t i m e ,  however ,  t h e  Hughes'  p r e d e c e s s o r s  

a l s o  used  t h e  d i t c h  f o r  i r r i g a t i o n  p u r p o s e s .  The l e n g t h  o f  

t i m e  d u r i n g  which t h e  Hughes'  p r e d e c e s s o r s  used t h e  d i t c h  

was n o t  c o n c l u s i v e l y  d i s c l o s e d  a t  t r i a l .  

On October  8 ,  1959 ,  t h e  R o b e r t s o n s  s e n t  a  l e t t e r  t o  

t h e  Hughes r e v o k i n g  t h e i r  p e r m i s s i o n  t o  u s e  t h e  d i t c h .  

S h o r t l y  t h e r e a f t e r ,  L e w i s  Hughes a sked  t h e  R o b e r t s o n s  i f  he  

cou ld  c o n t i n u e  t o  u s e  t h e  d i t c h  f o r  i r r i g a t i o n  p u r p o s e s .  An 

ag reemen t  was t h e n  d r a f t e d  by t h e  R o b e r t s o n s  ' a t t o r n e y ,  

which g r a n t e d  t o  t h e  Hughes a  l i c e n s e  t o  u s e  t h e  d i t c h .  The 

ag reemen t  a l s o  p r o v i d e d  t h a t  t h e  l i c e n s e  was s u b j e c t  t o  t e r -  

m i n a t i o n  a t  any t i m e  by t h e  R o b e r t s o n s  and t h a t  t h e  Hughes 

pay  f o r  one-ha l f  o f  t h e  m a i n t e n a n c e  c o s t s  o f  t h e  d i t c h .  



L e w l s  Hughes s i g n e d  t h e  ag reemen t  i n  t h e  R o b e r t s o n s '  

a t t o r n e y ' s  o f f i c e  and t h e n  took t h e  ag reemen t  home f o r  h i s  

w i f e  t o  s i g n .  L e w i s  Hughes t e s t i f i e d  t h a t  he  d i d  n o t  c a r e -  

f u l l y  r e a d  t h e  agreement  and d i d  n o t  u n d e r s t a n d  it. H e  a l s o  

t e s t i f i e d  t h a t  t h e  R o b e r t s o n s '  a t t o r n e y  t o l d  him t h e  a g r e e -  

ment was d r a f t e d  t o  g i v e  him a  r i g h t  i n  t h e  Robe r t son  d i t c h  

f o r e v e r .  Mi ld red  Hughes t e s t i f i e d  t h a t  when s h e  s i g n e d  t h e  

ag reemen t ,  s h e  was r e l y i n g  upon what h e r  husband t o l d  h e r  

t h e  ag reemen t  s a i d .  She a l s o  t e s t i f i e d  t h a t  s h e  d i d  n o t  

r e a d  t h e  ag reemen t  v e r y  c a r e f u l l y .  The ag reemen t  was i n  t h e  

Hughes'  p o s s e s s i o n  f o r  a t  l e a s t  two d a y s  b e f o r e  i t  was 

r e t u r n e d  t o  t h e  a t t o r n e y ' s  o f f i c e .  

Both R o b e r t s o n  and t h e  Hughes c o n t i n u e d  t o  u s e  t h e  

d i t c h  f o r  i r r i g a t i o n  p u r p o s e s  f rom 1959 t o  1980. Dur ing  

t h a t  t i m e ,  t h e  Hughes and R o b e r t s o n  o r  h i s  lessees main- 

t a i n e d  t h e  d i t c h  by a n n u a l l y  removing b r u s h  which impeded 

t h e  f l o w  of  w a t e r  t h r o u g h  t h e  d i t c h .  A t  v a r i o u s  t imes,  

R o b e r t s o n ' s  lessees a l s o  h e l p e d  t h e  Hughes m a i n t a i n  t h e  

d i t c h  by removing t h e  t r e e s  and b u i l d i n g  up t h e  d i t c h  banks .  

Dur ing  t h a t  p e r i o d ,  however,  t h e  Hughes were r e q u i r e d  t o  

move a  f e n c e  l o c a t e d  on t h e  s o u t h  s i d e  o f  t h e  R o b e r t s o n  

d i t c h  b e c a u s e  of washing and e r o s i o n  which t h e  Hughes a l l e g e  

o c c u r r e d  i n  t h e  d i t c h .  L e w i s  Hughes a l s o  t e s t i f i e d  t h a t  

Robe r t son  a l lowed  a  h e a d g a t e  on t h e  d i t c h  t o  wash o u t ,  which 

r u i n e d  e i g h t  a c r e s  o f  h i s  l a n d .  On c r o s s - e x a m i n a t i o n ,  

however,  Hughes a d m i t t e d  t h a t  t h e  wash-out o c c u r r e d  b e f o r e  

R o b e r t s o n  had a c q u i r e d  a n  i n t e r e s t  i n  t h e  d i t c h .  

On March 1 4 ,  1980 ,  R o b e r t s o n ' s  a t t o r n e y  s e n t  a  l e t t e r  

t o  t h e  Hughes r e v o k i n g  t h e  l i c e n s e .  The Hughes, however ,  

c o n t i n u e d  t o  use  t h e  d i t c h  f o r  i r r i g a t i o n  p u r p o s e s .  Robe r t -  



s o n  t h e n  f i l e d  a c o m p l a i n t  s e e k i n g  t o  e n j o i n  t h e  Hughes f rom 

u s i n g  t h e  d i t c h .  The Hughes b r o u g h t  a  c o u n t e r c l a i m  a l l e g i n g  

t h a t  R o b e r t s o n ' s  n e g l i g e n t  m a i n t e n a n c e  o f  t h e  d i t c h  c a u s e d  

e r o s i o n  which damaged t h e i r  p r o p e r t y .  The Hughes a l s o  a s k e d  

f o r  p u n i t i v e  damages b e c a u s e  of R o b e r t s o n ' s  a l l e g e d  o p p r e s -  

s i v e  and m a l i c i o u s  r e f u s a l  t o  do  a n y t h i n g  t o  p r e v e n t  t h e  

e r o s i o n .  

A t  t r i a l ,  t h e  Hughes p r e s e n t e d  e v i d e n c e  t o  show t h a t  

e r o s i o n  had o c c u r r e d  i n  t h e  R o b e r t s o n  d i t c h  and t h a t  t h e  

e r o s i o n  damaged t h e i r  p r o p e r t y .  The Hughes d i d  n o t  p r e s e n t  

t e s t i m o n y ,  however,  t o  p r o v e  when t h e  e r o s i o n  o c c u r r e d .  

L o u i e  Day (Hughes '  e x p e r t  w i t n e s s )  t e s t i f i e d  t h a t  h e  d i d  n o t  

know when t h e  e r o s i o n  o c c u r r e d ,  b u t  t h a t  it  c o u l d  have  hap- 

pened f i f t y  o r  o n e  hundred  y e a r s  ago .  H e  a l s o  t e s t i f i e d  t h a t  

t h e  e r o s i o n  h a s  c o n t i n u e d  s i n c e  t h e  d i t c h  was f i r s t  p u t  i n .  

A t  t h e  c l o s e  o f  t h e  e v i d e n c e ,  b o t h  R o b e r t s o n  and t h e  

Hughes moved f o r  d i r e c t e d  v e r d i c t s ,  and t h e  D i s t r i c t  C o u r t  

g r a n t e d  b o t h  m o t i o n s .  R o b e r t s o n  now a p p e a l s  f rom t h e  p o r t i o n  

of t h e  v e r d i c t  w h e r e i n  t h e  Hughes were  ad judged  t o  have  a  

p r e s c r i p t i v e  ea semen t  i n  t h e  R o b e r t s o n  d i t c h .  The Hughes 

a l s o  a p p e a l ,  a r g u i n g  t h a t  t h e  i s s u e  of whe the r  R o b e r t s o n  

n e g l i g e n t l y  m a i n t a i n e d  t h e  d i t c h  s h o u l d  have  been  p r e s e n t e d  

t o  t h e  j u r y .  

B a s i c a l l y ,  two i s s u e s  a r e  p r e s e n t e d  f o r  o u r  r ev i ew:  

1. Did t h e  D i s t r i c t  C o u r t  e r r  i n  d i r e c t i n g  a  v e r d i c t  

f o r  the Hughes by f i n d i n g  t h a t  the  October 1 9 ,  1959 ,  a g r e e -  

ment d i d  n o t  d i v e s t  t h e  Hughes of  any  d i t c h  r i g h t s ?  

11. Did t h e  D i s t r i c t  C o u r t  e r r  i n  d i r e c t i n g  a  v e r d i c t  

f o r  R o b e r t s o n  by f i n d i n g  t h a t  t h e  Hughes f a i l e d  t o  p r o v e  

t h a t  R o b e r t s o n ' s  a c t i o n  c a u s e d  t h e  Hughes '  damages,  which 



removed t h a t  i s s u e  f rom t h e  j u r y ' s  c o n s i d e r a t i o n ?  

I. DIRECTED VERDICT FOR THE HUGHES 

P u r s u a n t  t o  t h e  d i r e c t i o n  o f  t h e  D i s t r i c t  C o u r t  j u d g e ,  

t h e  j u r y  found  a s  f o l l o w s :  

"On t h e  p l a i n t i f f  R o b e r t s o n ' s  c l a i m  
a g a i n s t  t h e  d e f e n d a n t s  H u g h e s  f o r  a n  
i n j u n c t i o n  a g a i n s t  t h e  d e f e n d a n t s  Hughes t  
c o n t i n u e d  u s e  o f  t h e  ' R o b e r t s o n '  c a n a l  o r  
d i t c h ,  f i n d  t h a t  t h e  d e f e n d a n t s  Hughes 
have  a  p r e s c r i p t i v e  r i g h t  by u s e  o f  un in -  
t e r r u p t e d ,  c o n t i n u o u s  u s e  o f  t h i s  d i t c h  
f o r  a p e r i o d  o f  t i m e  i n  e x c e s s  o f  t e n  
y e a r s  p r i o r  t o  O c t o b e r  1 9 ,  1959 ,  a d v e r s e  
t o  t h e  p l a i n t i f f  R o b e r t s o n  and h i s  p r e d e -  
c e s s o r s  i n  i n t e r e s t ,  a n d  by  r e a s o n  
t h e r e o f  t h e  a g r e e m e n t  of O c t o b e r  1 9 ,  1959  
b e i n g  w i t h o u t  c o n s i d e r a t i o n ,  d i d  n o t  
d i v e s t  t h e  d e f e n d a n t s  H u g h e s  o f  a n y  
r i g h t s  i n  t h e  d i t c h  and  d i d  n o t  c r e a t e  a  
mere l i c e n s e  i n  t h e  u s e  of s a i d  d i t c h  and  
by  r e a s o n  t h e r e o f  t h e  p l a i n t i f f  R o b e r t s o n  
is n o t  e n t i t l e d  t o  a  judgment  f o r  a n  
i n j u n c t i o n  p r o h i b i t i n g  t h e  d e f e n d a n t s  
Hughes f rom u s i n g  s a i d  d i t c h . "  

R o b e r t s o n  p r e s e n t s  many a r g u m e n t s  f o r  h i s  c o n t e n t i o n  

t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  by r e f u s i n g  t o  g r a n t  t h e  

i n j u n c t i o n ,  b u t  t h e  a rgumen t  w e  f i n d  mos t  c o m p e l l i n g  is  t h a t  

no p r e s c r i p t i v e  ea semen t  e x i s t e d .  I n  Montana,  a p a r t y  

c l a i m i n g  t o  have  a c q u i r e d  a n  e a s e m e n t  by p r e s c r i p t i o n  mus t  

show o p e n ,  n o t o r i o u s ,  e x c l u s i v e ,  a d v e r s e ,  c o n t i n u o u s ,  and  

u n i n t e r r u p t e d  u s e  o f  t h e  e a s e m e n t  c l a i m e d  f o r  t h e  f u l l  

s t a t u t o r y  p e r i o d .  Madison County v. E l f o r d  ( 1 9 8 3 ) ,  

Mont. , 661  P.2d 1266 ,  40 S t .Rep .  457. I f  t h e  u s e  

b e g i n s  as a p e r m i s s i v e  u s e ,  it c a n n o t  r i p e n  i n t o  a  p r e s c r i p -  

t i v e  r i g h t ,  no matter how l o n g  i t  may c o n t i n u e ,  u n l e s s  t h e r e  

is a  d i s t i n c t  and p o s i t i v e  a s s e r t i o n  of  a  r i g h t  h o s t i l e  t o  

t h e  owner .  Drew v .  B u r g g r a f  ( 1 9 6 3 ) ,  1 4 1  Mont. 405,  387 P.2d 

I n  t h i s  c a s e ,  t h e  Hughes '  own a c t i o n s  i n d i c a t e  t h a t  



t h e i r  u s e  o f  t h e  d i t c h  was p e r m i s s i v e  r a t h e r  t h a n  h o s t i l e .  

For example,  i n  1953,  Lewis Hughes a sked  t h e  p e r m i s s i o n  o f  

t h e  R o b e r t s o n s  t o  u s e  t h e  d i t c h  t o  i r r i g a t e  h i s  r a n c h .  I n  

1959 when t h e  R o b e r t s o n s  revoked t h e i r  p e r m i s s i o n ,  t h e  

Hughes s i g n e d  a  l i c e n s e  agreement  which s t a t e d  t h a t  t h e  

K o b e r t s o n s  c o u l d  r evoke  t h e i r  p e r m i s s i o n  a t  any t i m e .  The 

Hughes a r g u e  t h a t  because  t h e y  d i d  n o t  r e a d  t h e  ag reemen t  

c a r e f u l l y  and d i d  n o t  u n d e r s t a n d  i t ,  t h e y  s h o u l d  n o t  be h e l d  

a c c o u n t a b l e  t o  t h e  t e r m s  of t h e  ag reemen t .  However, " a  

p a r t y  t o  a c o n t r a c t  c a n n o t  a v o i d  t h e  c o n t r a c t  on t h e  ground 

t h a t  he  made a  m i s t a k e  where t h e r e  h a s  been no m i s r e p r e -  

s e n t a t i o n ,  no a m b i g u i t y  i n  t h e  terms of t h e  c o n t r a c t  and t h e  

o t h e r  p a r t y  h a s  no n o t i c e  o f  such  m i s t a k e  and a c t s  i n  good 

f a i t h . ' '  S i l v a  v .  McGuinness ( 1 9 8 0 ) ,  Mont. , 615 

P.2d 8 7 9 ,  37 St .Rep.  1401 .  

The Hughes a l s o  a r g u e  t h a t  t h e y  had a  p r e s c r i p t i v e  

ea semen t  i n  t h e  d i t c h  p r i o r  t o  s i g n i n g  t h e  l i c e n s e  ag reemen t  

b e c a u s e  of  t h e i r  p r e d e c e s s o r s '  u s e  of  t h e  d i t c h .  The o n l y  

t e s t i m o n y  r e g a r d i n g  t h e  u s e  of t h e  d i t c h  by t h e  Hughes'  

p r e d e c e s s o r s  came from L e w i s  Hughes who s t a t e d  t h a t  t h e  

d i t c h  had been used f o r  f i f t y  y e a r s  and t h a t  t h e  " o l d  

t i m e r s "  p u t  t h e i r  w a t e r  t o g e t h e r  i n t o  one  d i t c h  i n  times o f  

d r o u g h t  s o  t h a t  t h e  w a t e r  would r e a c h  t h e  end of  t h e  d i t c h  

where t h e  r a n c h e s  were l o c a t e d .  T h i s  t e s t i m o n y  d o e s  n o t  

i n d i c a t e  h o s t i l e  u s e ,  b u t  on t h e  c o n t r a r y  i n d i c a t e s  f r i e n d l y  

c o o p e r a t i o n  between n e i g h b o r s .  Even i f  Lewis Hughes' t e s t i -  

mony c o u l d  be c o n s t r u e d  t o  i n d i c a t e  t h a t  h i s  p r e d e c e s s o r s  

o b t a i n e d  a p r e s c r i p t i v e  ea semen t ,  Hughes'  s u b s e q u e n t  a c t i o n s  

of a s k i n g  p e r m i s s i o n  t o  u s e  t h e  d i t c h  and o f  s i g n i n g  t h e  

l i c e n s e  ag reemen t  a r e  i n c o m p a t i b l e  w i t h  t h e  n a t u r e  of  a  



p r e s c r i p t i v e  ea semen t .  A s  s t a t e d  i n  s e c t i o n  70 -17 -111(3 ) ,  

MCA: "A s e r v i t u d e  is e x t i n g u i s h e d  by t h e  p e r f o r m a n c e  o f  any  

a c t  upon e i t h e r  t enemen t  by t h e  owner of  t h e  s e r v i t u d e  o r  

w i t h  h i s  a s s e n t  which is i n c o m p a t i b l e  w i t h  i t s  n a t u r e  o r  

e x e r c i s e .  'I 

The a c t i o n s  o f  t h e  Hughes d e m o n s t r a t e  t h a t  t h e y  d i d  

n o t  o b t a i n  an i n t e r e s t  i n  t h e  d i t c h  by p r e s c r i p t i o n ,  b u t  

m e r e l y  a c q u i r e d  a  l i c e n s e  t o  u s e  t h e  d i t c h .  The t e r m  

" l i c e n s e "  h a s  been  d e f i n e d  a s  t h e  p e r m i s s i o n  o r  a u t h o r i t y  t o  

do  a  p a r t i c u l a r  a c t  o r  s e r i e s  o f  a c t s  upon t h e  l a n d  of  

a n o t h e r  w i t h o u t  p o s s e s s i n g  an i n t e r e s t  t h e r e i n .  R e n f r o  e t  

a l .  v .  Dettwiler ( 1 9 3 3 ) ,  95 Mont. 391 ,  26 P.2d 992. Because  

no p o s s e s s o r y  i n t e r e s t  e x i s t s  i n  t h e  l i c e n s e e ,  t h e  l i c e n s e  

may be revoked  a t  w i l l .  "The l i c e n s e e  is c o n c l u s i v e l y  

presumed,  a s  a  m a t t e r  of l aw,  t o  know t h a t  t h e  l i c e n s e  i s  

r e v o c a b l e  a t  t h e  p l e a s u r e  of  t h e  l i c e n s o r ,  and i f  h e  expends  

money i n  c o n n e c t i o n  w i t h  h i s  e n t r y  upon t h e  l a n d  of  t h e  

l a t t e r  h e  d o e s  s o  a t  h i s  p e r i l .  Any o t h e r  d o c t r i n e  would 

r e n d e r  mos t  l i c e n s e s  i r r e v o c a b l e  and make them o p e r a t e  a s  

conveyances  o f  i n t e r e s t s  i n  l a n d . "  R e n f r o ,  93 Mont. a t  398,  

26 P.2d a t  994. 

We r e v e r s e  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  t h a t  a  p r e -  

s c r i p t i v e  ea semen t  e x i s t e d  i n  t h e  Hughes and o r d e r  t h e  

D l s t r i c t  C o u r t  t o  i s s u e  a n  i n j u n c t i o n  p r e v e n t i n g  f u r t h e r  u s e  

by t h e  Hughes of t h e  R o b e r t s o n  d i t c h .  

I .  DIRECTED VERDICT FOR ROBERTSON 

P u r s u a n t  t o  t h e  d i r e c t i o n  of  t h e  D i s t r i c t  C o u r t  j u d g e ,  

t h e  j u r y  found  a s  f o l l o w s :  

"On t h e  c o u n t e r c l a i m  o f  t h e  d e f e n d a n t s  
Hughes a g a i n s t  t h e  p l a i n t i f f  R o b e r t s o n ,  



w e  f i n d  t h a t  t h e r e  was a  f a i l u r e  o f  p r o o f  
t o  show t h a t  any  a c t i o n  of  t h e  p l a i n t i f f  
R o b e r t s o n  c a u s e d  damages t o  t h e  d e f e n -  
d a n t s  Hughes inasmuch a s  t h e  ' R o b e r t s o n '  
d i t c h  i n  q u e s t i o n  had been  l o c a t e d  and 
e s t a b l i s h e d  a t  l e a s t  20 y e a r s  p r i o r  t o  
t h e  a c q u i r i n g  of  i n t e r e s t  i n  t h e  l a n d s  i n  
q u e s t i o n  by e i t h e r  t h e  p l a i n t i f f  o r  t h e  
d e f e n d a n t s ,  and t h a t  t h e r e  is no e v i d e n c e  
t h a t  any  a c t i o n  of t h e  p l a i n t i f f  c a u s e d  
t h e  e r o s i o n  o r i g i n a l l y  and t h a t  t h e  sub-  
s e q u e n t ,  g r a d u a l  e r o s i o n  is no d i f f e r e n t  
t h a n  t h a t  o f  any  o t h e r  i r r i g a t i o n  d i t c h  
i n  e x i s t e n c e  a n d  is n o t  p r o x i m a t e l y  
c a u s e d  by any  a c t i o n  o r  i n a c t i o n  of  t h e  
p l a i n t i f f  R o b e r t s o n ,  a n d  by  r e a s o n  
t h e r e o f ,  t h e  d e f e n d a n t s  a r e  n o t  e n t i t l e d  
t o  a n y  c l a i m  o f  d a m a g e s  a g a i n s t  t h e  
p l a i n t i f f  R o b e r t s o n . "  

T h e  r u l e  f o r  d e t e r m i n i n g  whe the r  a  d i r e c t e d  v e r d i c t  

s h o u l d  be g r a n t e d  i n  n e g l i g e n c e  a c t i o n s  h a s  been  s t a t e d  i n  

Lawlor v .  County o f  F l a t h e a d  ( 1 9 7 8 ) ,  177  Mont. 508,  582 P.2d 

751,  a s  f o l l o w s :  

". . . a s  a  g e n e r a l  r u l e ,  t h e  i s s u e s  of  
n e g l i g e n c e  and c o n t r i b u t o r y  n e g l i g e n c e  
must  be  d e c i d e d  by t h e  j u r y  under  app ro -  
p r i a t e  i n s t r u c t i o n s  . . . and t h e  s e t t l e d  
r u l e  is t h a t  a  c a s e  s h o u l d  n o t  be  t a k e n  
f rom t h e  j u r y  u n l e s s  it f o l l o w s  a s  a  
m a t t e r  o f  l a w  t h a t  p l a i n t i f f  c a n n o t  
r e c o v e r  upon any  view of  t h e  e v i d e n c e ,  
i n c l u d i n g  t h e  l e g i t i m a t e  i n f e r e n c e s  t o  be  
drawn from it; e v e r y  f a c t  w i l l  be deemed 
p r o v e d  w h i c h  t h e  e v i d e n c e  t e n d s  t o  
p r o v e .  " Quoted  f rom A u t i o  v .  Miller 
( 1 9 3 2 ) ,  92 Mont. 150 ,  1 6 7 ,  11 P.2d 1039 ,  
1044.  

The Hughes c o n t e n d  t h a t  t h i s  r u l e  s h o u l d  have  p r e c l u d e d  t h e  

D i s t r i c t  C o u r t  f rom i s s u i n g  a  d i r e c t e d  v e r d i c t  b e c a u s e  

i n f e r e n c e s  c o u l d  have  been  drawn from t h e  e v i d e n c e  t o  show 

t h a t  R o b e r t s o n  was n e g l i g e n t  i n  m a i n t a i n i n g  t h e  d i t c h  and 

t h a t  h i s  n e g l i g e n c e  c a u s e d  t h e  e r o s i o n .  W e  d i s a g r e e .  

I n  t h i s  c a s e ,  no e v i d e n c e  was p r e s e n t e d  t o  p r o v e  t h a t  

R o b e r t s o n  b r e a c h e d  any  d u t y  which c a u s e d  t h e  damages com- 

p l a i n e d  of by t h e  Hughes. " [A]  b r e a c h  of  d u t y  r e l i e d  upon 

mus t  have  been  t h e  p r o x i m a t e  c a u s e  of  t h e  i n j u r y ,  and t h e  



f a c t s  p l e a d e d  mus t  d i s c l o s e  t h e  c a u s a l  c o n n e c t i o n  be tween  

t h e  d e f e n d a n t ' s  n e g l i g e n t  a c t  and t h e  i n j u r y  compla ined  o f . "  

Fussel inan v .  Ye l lows tone  V a l l e y  e t c .  Co. ( 1 9 1 7 ) ,  53  Mont. 

254,  1 6 3  P. 473 .  The m o s t  which c a n  b e  deduced  f rom t h e  

e v i d e n c e  is t h a t  any  damages which d i d  i n  f a c t  o c c u r  t o  t h e  

Hughes '  p r o p e r t y  o c c u r r e d  b e f o r e  R o b e r t s o n  a c q u i r e d  h i s  

i n t e r e s t  i n  t h e  d i t c h .  For  example ,  L o u i e  Day t e s t i f i e d  t h a t  

t h e  e r o s i o n  had c o n t i n u e d  s i n c e  t h e  d i t c h  was o r i g i n a l l y  p u t  

i n .  (The  e v i d e n c e  r e v e a l e d  t h a t  t h e  d i t c h  was " p u t  i n "  l o n g  

b e f o r e  t h e  Hughes and R o b e r t s o n  owned t h e i r  r a n c h e s .  ) Even 

L e w i s  Hughes a d m i t t e d  t h a t  Mrs. R o b e r t s o n ,  who was Robe r t -  

s o n ' s  p r e d e c e s s o r ,  was r e s p o n s i b l e  f o r  any  damages c a u s e d  by 

t h e  d i t c h .  C l e a r l y ,  s u c h  e v i d e n c e  i s  i n s u f f i c i e n t  t o  s u p p o r t  

an  award of damages. 

The p r e s e n t  c a s e  d i f f e r s  f rom t h e  r e c e n t  c a s e  o f  Mar t a  

v. Smi th  ( 1 9 8 1 ) ,  Mont . , 622 P.2d 1011 ,  38 S t .Rep .  

28 ,  w h e r e i n  t h i s  C o u r t  uphe ld  a  D i s t r i c t  C o u r t ' s  judgment  

which awarded damages f o r  e r o s i o n  c a u s e d  by t h e  n e g l i g e n t  

a c t s  o f  t h e  d e f e n d a n t .  I n  M a r t a ,  t h i s  C o u r t  q u o t e d  p a r t i a l l y  

f rom C a l v e r t  v. Anderson ( 1 9 2 5 ) ,  7 3  Mont. 551 ,  236 P. 847,  

which w e  now q u o t e  i n  t o t o  a s  f o l l o w s :  " I t  is t h e  r u l e  i n  

t h i s  s t a t e  t h a t  t h e  owner of an i r r i g a t i n g  d i t c h  is n o t  a n  

i n s u r e r  t h e r e o f ,  and is  l i a b l e  o n l y  f o r  damages c a u s e d  by 

h i s  w i l l f u l  a c t s ,  o r  by h i s  n e g l i g e n c e  i n  c o n s t r u c t i n g ,  

m a i n t a i n i n g ,  o r  u s i n g  h i s  d i t c h . "  The f a c t s  i n  t h i s  c a s e ,  

u n l i k e  t h o s e  i n  M a r t a ,  do n o t  show t h a t  R o b e r t s o n  w i l l f u l l y  

o r  n e g l i g e n t l y  c o n s t r u c t e d ,  m a i n t a i n e d ,  o r  used t h e  d i t c h .  

W e  t h e r e f o r e  h o l d  t h a t  t h e  D i s t r i c t  C o u r t  was c o r r e c t  i n  

d i r e c t i n g  a  v e r d i c t  which found t h a t  t h e  Hughes were n o t  

e n t i t l e d  t o  damages.  



Reversed  i n  p a r t  and a f f i rmed  i n  p a r t .  No c o s t s  t o  

e i t h e r  p a r t y .  

i '  
" L \I ,Y$ t LGkl, 
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W e  concur:  


