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This case arises as an appeal from an order of the 

Eighth Judicial District Court, Cascade County, granting 

respondents' motion for a new trial following a jury verdict 

in a nuisance action. The jury returned a verdict finding 

respondents ninety percent comparatively negligent for 

damages and appellants ten percent negligent. The court 

determined that insufficient evidence existed to support the 

jury's verdict and that it was contrary to law. We affirm. 

The facts giving rise to this case are set forth as 

follows: the City of Great Falls has operated a city dump 

continuously in the same location since the 1950's. Before 

1969, appellants openly burned garbage at the dump site. In 

1973, respondents purchased property located on the Missouri 

River about one mile east of the dump site. Respondents 

then spent about $125,000 to build a home on the property. 

They visited the property a few times prior to the purchase. 

Respondents acknowledged, at the time of the purchase, 

that they were aware the City operated the dump about one 

mile from their property. At the time of the purchase the 

City operated a garbage shredder that apparently reduced 

blowing litter problems. Respondents testified prior to 

1977 they neither noticed nor suffered any problems caused 

by the dump. Only once, prior to 1977, did they observe any 

Litter blown onto their property. 

In 1977 the City employees operating the dump went on 

strike. During the strike, someone set fire to the dump. 

This fire burned a considerable portion of the dump and 

created great amounts of smoke and stench. The fire 



t r i g g e r e d  many s u b t e r r a n e a n  f i r e s  t h a t  c o n t i n u e d  t o  bu rn  f o r  

t h e  f o l l o w i n g  two y e a r s .  R e s p o n d e n t s '  home, l o c a t e d  

downwind from t h e  dump, s u f f e r e d  damages due  t o  t h e  smoke. 

Fo l lowing  t h e  s t r i k e ,  t h e  C i t y  q u i t  o p e r a t i n g  t h e  

g a r b a g e  s h r e d d e r .  L i t t e r  began t o  blow o n t o  r e s p o n d e n t s '  

p r o p e r t y .  For t h e  two y e a r s  t h e  s u b t e r r a n e a n  f i r e s  b u r n e d ,  

t h e  C i t y  t r i e d  many methods t o  c o n t r o l  t h e  f i r e s .  The C i t y  

f i n a l l y  e x t i n g u i s h e d  t h e  f i r e s  by d i g g i n g  up t h e  d e b r i s  and  

h o s i n g  it down. T h i s  p r o c e s s  a l s o  c a u s e d  smoke t o  t r a v e l  

o v e r  r e s p o n d e n t s '  p r o p e r t y .  

Responden t s  p r e s e n t e d  e v i d e n c e  t h a t  i n  1981 t h e i r  w e l l  

w a t e r  became c o n t a m i n a t e d .  They con tended  i n  t h e  s p r i n g  t h e  

r u n o f f  of  w a t e r  f rom t h e  dump caused  c o n t a m i n a t i o n  t o  t h e  

groundwater  on t h e i r  p r o p e r t y .  They con tended  t h i s  p roblem 

neve r  o c c u r r e d  p r i o r  t o  t h a t  t i m e .  A p p e l l a n t s  s u b m i t t e d  

e v i d e n c e  t h a t  t h e  w e l l  w a t e r  c o n t a m i n a t i o n  c o u l d  have been  

caused  by r e s p o n d e n t s '  s e p t i c  sys t em.  

Responden t s  a l s o  p r e s e n t e d  e v i d e n c e  t h a t  t h e  C i t y  

d e p o s i t e d  sewage s l u d g e  a t  t h e  dump s i t e .  Responden t s  

compla ined  of  times when t h e  C i t y  f a i l e d  t o  c o v e r  t h e  

s l u d g e ,  t h e r e b y  c r e a t i n g  a  s t e n c h .  

I n  a  p r e t r i a l  o r d e r ,  t h e  c o u r t  g r a n t e d  r e s p o n d e n t s '  

mo t ion  i n  l i m i n e  t o  p r e c l u d e  a n y  a s s u m p t i o n  o f  t h e  r i s k  

i n s t r u c t i o n s  t o  t h e  j u r y .  The c o u r t  r e a s o n e d  t h a t  t h e  j u r y  

c o u l d  o n l y  d e c i d e  t h e  m a t t e r  on a  c o m p a r a t i v e  n e g l i g e n c e  

b a s i s .  The c o u r t  p e r m i t t e d  a p p e l l a n t  t o  a r g u e  a s s u m p t i o n  of 

t h e  r i s k  a s  a  b a s i s  f o r  r e s p o n d e n t s '  p o r t i o n  o f  t h e  

n e g l i g e n c e  t h a t  caused  t h e  damages. 

The j u r y  r e t u r n e d  a  v e r d i c t  on t h e  n u i s a n c e  a c t i o n  

t h a t  f o u n d  r e s p o n d e n t s  n i n e t y  p e r c e n t  n e g l i g e n t  a n d  



a p p e l l a n t s  t e n  p e r c e n t  n e g l i g e n t  and awarded r e s p o n d e n t s  

$30,000 i n  damages. The j u r y  a l s o  r e t u r n e d  a  v e r d i c t  

f i n d i n g  no i n v e r s e  condemnat ion  by t h e  a p p e l l a n t .  The c o u r t  

t h e n  o r d e r e d  a  new t r i a l ,  f o r  a  f i n d i n g  t h a t  t h e  f a c t s  

f a i l e d  t o  s u p p o r t  t h e  v e r d i c t  and t h a t  i t  was c o n t r a r y  t o  

law. 

A p p e l l a n t s  r a i s e  two i s s u e s  on  a p p e a l :  

(1) Did  t h e  D i s t r i c t  C o u r t  e r r  i n  g r a n t i n g  

r e s p o n d e n t s t  mo t ion  f o r  a  new t r i a l ?  

( 2 )  Should  t h e  c a s e  be  remanded t o  t h e  D i s t r i c t  C o u r t  

f o r  t h e  t a x i n g  o f  c o s t s ?  

A p p e l l a n t s  f i r s t  a r g u e  t h a t  t h e  f a c t s  c l e a r l y  p r o v i d e  

a  b a s i s  f o r  t h e  j u r y ' s  d e t e r m i n a t i o n  t h a t  r e s p o n d e n t s  were  

n i n e t y  p e r c e n t  c o n t r i b u t o r i l y  n e g l i g e n t .  A p p e l l a n t s  c l a i m  

t h e  j u r y  s i m p l y  found t h a t  a p p e l l a n t s  were n e g l i g e n t  by 

b u i l d i n g  t h e i r  house  n e a r  t h e  c i t y  dump and c o u l d  e x p e c t  t h e  

p rob lems  t h a t  o c c u r r e d .  We d i s a g r e e .  I n  t h e  i n s t a n t  c a s e ,  

we b e l i e v e  t h e  c o u r t  p r o p e r l y  o r d e r e d  a new t r i a l .  W e  f i n d  

no a b u s e  of  d i s c r e t i o n  on t h e  p a r t  of t h e  t r i a l  j udge  i n  

o r d e r i n g  a  new t r i a l .  

T h i s  C o u r t  w i l l  n o t  d i s t u r b  a  t r i a l  c o u r t ' s  r u l i n g  

r e g a r d i n g  m o t i o n s  f o r  a new t r i a l  i n  t h e  a b s e n c e  of  a  

showing o f  an a b u s e  o f  d i s c r e t i o n .  B r o t h e r s  v.  Town of  

V i r g i n i a  C i t y  ( 1 9 7 6 ) ,  1 7 1  Mont. 352 ,  558 P.2d 4 6 4 .  "A 

D i s t r i c t  C o u r t  h a s  b road  a u t h o r i t y  t o  g r a n t  o r  deny  m o t i o n s  

f o r  a  new t r i a l . "  Lyndes v. S c o f i e l d  ( 1 9 7 9 ) ,  180 Mont. 1 7 7 ,  

589  P .2d  1 0 0 0 ;  B r o t h e r s ,  s u p r a .  I f  t h e r e  e x i s t s  

s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  j u r y ' s  v e r d i c t ,  t h e n  i t  

mus t  be  s u s t a i n e d .  Lyndes ,  s u p r a ;  B r o t h e r s ,  s u p r a .  

I n  t h e  p r e s e n t  c a s e  w e  h o l d  t h a t  t h e  D i s t r i c t  C o u r t  



d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  o r d e r i n g  a new t r i a l .  The 

e v i d e n c e  d o e s  n o t  s u p p o r t  t h e  j u r y  v e r d i c t  which found t h e  

r e s p o n d e n t s  n i n e t y  p e r c e n t  n e g l i g e n t .  The j u r y  f o u n d  

a p p e l l a n t s  were  t h e  p r o x i m a t e  c a u s e  of  t h e  n u i s a n c e  which 

i n c l u d e d  s t e n c h  from uncovered  sewage ,  smoke from f i r e s  a t  

t h e  dump, u n c o n f i n e d  l i t t e r  and ground  w a t e r  c o n t a m i n a t i o n .  

A p p e l l a n t s  a r g u e  t h a t  r e s p o n d e n t s  a c t e d  n e g l i g e n t l y  i n  

l o c a t i n g  t h e i r  house  one m i l e  f rom t h e  dump. Because  t h e  

p a r t i e s  f a i l e d  t o  r a i s e  t h e  i s s u e  on a p p e a l ,  w e  w i l l  n o t  

c o n s i d e r  t h e  t h e o r i e s  of a s s u m p t i o n  of r i s k  o r  coming t o  t h e  

n u i s a n c e .  

We need n o t  d e a l  w i t h  a p p e l l a n t s '  s econd  i s s u e  b e c a u s e  

it was c o n t i n g e n t  upon r e v e r s a l  o f  t h e  t r i a l  c o u r t .  

W e  a f f i r m  t h e  o r d e r  o f  t h e  D i s t r i c t  C o u r t .  

We c o n c u r :  

- 
Chie f  J u s t i c e  



(&c/l/l%~%-- 
Honorable Robert M. Hol te r ,  
D i s t r i c t  Judge, s i t t i n g  i n  
place of Mr. J u s t i c e  John C .  
Sheehy. 


