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M r .  J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  of t h e  
C o u r t .  

P l a i n t i f f  R i c h a r d  Mereness  b r o u g h t  s u i t  i n  Y e 1  1 owstone  

County D i s t r i c t  C o u r t  a g a i n s t  d e f e n d a n t  F r i t o - L a y ,  I n c .  

F r i t o - L a y  f i l e d  a c o n s o l i d a t e d  mot ion  t o  d i s m i s s ,  mo t ion  f o r  

summary judgment ,  and mot ion  f o r  a  change  o f  venue .  The 

D i s t r i c t  C o u r t  d e n i e d  t h e s e  m o t i o n s .  T h i s  i s  an a p p e a l  from 

t h e  D i s t r i c t  C o u r t ' s  d e n i a l  o f  t h e  mo t ion  f o r  change  o f  

venue .  

R i c h a r d  Mereness  worked f o r  F r i t o - L a y  a s  a  r o u t e  

s a l e s m a n ,  s e l l i n g  and d e l i v e r i n g  F r i t o - L a y  snack - foods  t o  

r e t a i l  o u t l e t s .  H e  was r e s p o n s i b l e  f o r  a l l  a c c o u n t i n g  

r e l a t e d  t o  h i s  s a l e s  and d e l i v e r i e s .  I f  h i s  a c c o u n t  was 

s h o r t ,  t h e  s h o r t a g e  was d e d u c t e d  from h i s  paycheck .  I n  

November o f  1980 ,  Mereness  l e f t  h i s  employment w i t h  F r i t o - L a y  

a l l e g i n g  w r o n g f u l  d e d u c t i o n s  from h i s  paycheck .  I n  J a n u a r y  

o f  1981 ,  h e  f i l e d  a  c l a i m  a g a i n s t  F r i t o - L a y  w i t h  t h e  

Depar tment  o f  Labor  and I n d u s t r y .  F r i t o - L a y  r e sponded  t h a t ,  

i n s t e a d  o f  F r i t o - L a y  owing Mereness  wages ,  Mereness  owed 

F r i t o - L a y  f o r  newly-found s h o r t a g e s  i n  h i s  a c c o u n t ,  i n  

a d d i t i o n  t o  t h e  s h o r t a g e s  p r e v i o u s l y  w i t h h e l d .  However, 

u n d e r  t h e  t h e n - p r e v a i l i n g  i n t e r p r e t a t i o n  o f  Montana l aw ,  

F r i t o - L a y  c o u l d  n o t  a s s e r t  e i t h e r  p r e v i o u s l y - d e d u c t e d  o r  

newly found s h o r t a g e s  a s  o f f s e t s  o r  c o u n t e r c l a i m s  i n  t h e  

p r o c e e d i n g  b e f o r e  t h e  Depar tment  o f  Labor  and I n d u s t r y .  

T h e r e f o r e ,  i n  May o f  1981 ,  F r i t o - L a y  f i l e d  a  c o m p l a i n t  i n  

Lewis and  C l a r k  County D i s t r i c t  C o u r t  a g a i n s t  b o t h  Mereness  

and t h e  Depar tment .  F r i t o - L a y  s o u g h t  t o  r e c o v e r  newly-found 

s h o r t a g e s  f rom Mereness  and t o  e n j o i n  t h e  Depar tment  from 

p r o c e e d i n g  on t h e  wage c l a i m .  On May 2 2 ,  1981 ,  Mereness ,  

a c t i n g  p r o  se,  f i l e d  a  p l e a d i n g  denomina ted  mot ion  t o  d i s m i s s  



b u t  which  i n  f a c t  was a mot ion  t o  change  venue  t o  Ye l lows tone  

County.  About one  month l a t e r  Mereness  r e t a i n e d  c o u n s e l .  A 

h e a r i n g  was h e l d  on t h e  mo t ion  on O c t o b e r  1, 1981.  An o r d e r  

d e n y i n g  t h e  venue  change  was i s s u e d  on O c t o b e r  6 ,  1981 .  

Mereness  t h e n  changed a t t o r n e y s  and i n  November o f  

1981 ,  t o g e t h e r  w i t h  t h e  Depar tment  o f  Labor  and I n d u s t r y ,  

a g a i n  made a  mo t ion  t o  change  venue  t o  Ye l lows tone  County.  

Mereness  a l s o  j o i n e d  i n  t h e  D e p a r t m e n t ' s  mo t ion  t o  d i s m i s s .  

A h ~ a r i n g  was h e l d  and on J a n u a r y  5 ,  1982 ,  t h e  Lewis  and 

C l a r k  County a c t i o n  was d i s m i s s e d  and t h e  e n t i r e  m a t t e r  was 

s e n t  back  t o  t h e  Depar tment  w i t h  t h e  d i r e c t i o n  t o  c o n s i d e r  

o f f s e t s  a l l e g e d  by  F r i t o - L a y .  P r o c e e d i n g s  i n  t h e  Depar tment  

of  Labor  and I n d u s t r y  c o n t i n u e d  w i t h o u t  c o n c l u s i o n .  I n  

November o f  1983 ,  Mereness  b r o u g h t  t h e  p r e s e n t  a c t i o n  i n  

Ye l lows tone  County.  F r i t o - L a y ' s  m o t i o n  t o  change  venue  was 

d e n i e d  on September  27 ,  1984. 

The i s s u e  p r e s e n t e d  by  t h i s  a p p e a l  i s  w h e t h e r  t h e  

D i s t r i c t  C o u r t ,  Y e l l o w s t o n e  County ,  e r r e d  i n  d e n y i n g  

d e f e n d a n t  F r i t o - L a y ' s  mo t ion  f o r  a  change  i n  venue?  

F r i t o - L a y  a r g u e s  t h a t  t h e  a c t i o n s  i n  Lewis and  C l a r k  County 

and Ye l lows tone  County a r e  t h e  same and t h e r e f o r e  t h e  

d o c t r i n e  o f  l aw o f  t h e  c a s e  makes t h e  d e c i s i o n  of  t h e  Lewis  

and C l a r k  County D i s t r i c t  C o u r t ,  d e n y i n g  a  mot ion  f o r  change  

o f  v e n u e ,  b i n d i n g  on t h e  Ye l lows tone  County D i s t r i c t  C o u r t .  

A s  a u t h o r i t y ,  d e f e n d a n t  c i t e s  t o  S t a t e  o f  Montana v. 

Carden  ( 1 9 7 6 ) ,  170 Mont. 436,  555 P.2d 738. I n  Carden  t h e  

S t a t e  f i l e d  a  mot ion  f o r  l e a v ~  t o  f i l e  a  d i r e c t  i n f o r m a t i o n  

i n  D i s t r i c t  C o u r t  c h a r g i n g  d e f e n d a n t  Ca rden  w i t h  118  c o u n t s  

o f  c r i m i n a l  o f f e n s e s .  T h i s  mo t ion  was g r a n t e d .  S e v e r a l  

months  l a t e r  a  second  judge  d i s m i s s e d  s e v e n t y - f i v e  o f  t h e  

c o u n t s  and t h e  S t a t e  was g r a n t e d  l e a v e  t o  f i l e  a n  amended 



i n f o r m a t i o n  c o v e r i n g  t h e  r e m a i n i n g  f o r t y - t h r e e  c o u n t s .  T h i s  

i n f o r m a t i o n  was f i l e d  b u t  s u b s e q u e n t l y  a  t h i r d  j udge  

d i s m i s s e d  t h i r t y - e i g h t  o f  t h e  f o r t y - t h r e e  c o u n t s .  The S t a t e  

conceded  t h e  d i s m i s s a l  o f  t e n  c o u n t s  b u t  a p p e a l e d  t h e  

d i s m i s s a l  o f  t h e  r e m a i n i n g  t w e n t y - e i g h t .  

W e  p r o v i d e d  a s  f o l l o w s :  

"Under t h e  ' l a w  o f  t h e  c a s e '  p r i n c i p l e ,  
j u d g e s  o f  c o o r d i n a t e  j u r i s d i c t i o n s  
s i t t i n g  i n  t h e  same c o u r t  and i n  t h e  same 
c a s p  may n o t  o r d i n a r i l y  o v e r r u l e  t h e  
d e c i s i o n s  o f  e a c h  o t h e r .  I t  i s  s i m p l y  a  
r u l e  o f  p r a c t i c e  t h a t  a r t i c u l a t e s  t h e  
sound p o l i c y  t h a t  when a n  i s s u e  i s  one  
j u d i c i a l l y  d e t e r m i n e d ,  t h a t  s h o u l d  be t h e  
end  o f  t h e  m a t t e r  a s  f a r  a s  j u d g e s  and 
c o u r t s  o f  c o o r d i n a t e  j u r i s d i c t i o n  a r e  
conce rned .  The ' l a w  o f  t h e  c a s e '  i s  n o t  
an  i m p e r a t i v e ;  d o e s  n o t  g o  t o  t h e  power 
o f  t h e  c o u r t ;  and  d o e s  n o t  mean t h a t  a  
c o u r t  d o e s  n o t  have  d i s c r e t i o n  t o  
r e c o n s i d e r  a  r u l i n g  made b y  a n o t h e r  judge  
i n  t h e  same c a s e . "  ( C i t a t i o n s  o m i t t e d . )  
Ca rden ,  170 Mont. a t  440,  555 P.2d a t  
?40.  

S i n c e  t h e r e  was no d i s c e r n a b l e  r e a s o n  why t h e  t h i r d  j u d g e ,  i n  

h i s  d i s c r e t i o n ,  d e c i d e d  t o  r e c o n s i d e r  t h e  d e t e r m i n a t i o n s  o f  

t h e  two p r e v i o u s  j u d g e s ,  w e  h e l d  t h a t  t h e  p r i o r  r u l i n g s  

f i n d i n g  p r o b a b l e  c a u s e  f o r  f i l i n g  t h e  t w e n t y - e i g h t  c o u n t s  

w e r e  t h e  law o f  t h e  c a s e  and b i n d i n g  on t h e  t h i r d  j udge  i n  

t h e  same a c t i o n .  

The q u e s t i o n  b e f o r e  u s  now, i s  w h e t h e r  t h e r e  was good 

r e a s o n  f o r  Judge  Holmstrom, i n  h i s  d i s c r e t i o n ,  t o  r u l e  t h a t  

p r o p e r  venue  i n  t h i s  a c t i o n  i s  i n  Y e l l o w s t o n e  Coun ty ,  when 

Judge  Meloy had p r e v i o u s l y  r u l e d  p r o p e r  venue  t o  h e  i n  Lewis  

and C l a r k  County? 

The p a r t i e s  on a p p e a l  have  a r g u e d  a t  l e n g t h  t h e  

q u e s t i o n  o f  w h e t h e r  o r  n o t  t h e  c a s e  f i l e d  i n  Lewis and C l a r k  

County i s  t h e  same a s  t h e  c a s e  f i l e d  i n  Ye l lows tone  County.  

W e  a g r e e  w i t h  a p p e l l a n t  t h a t ,  f o r  p u r p o s e s  of res j u d i c a t a ,  

i f  a  judgment had been r e a c h e d  on t h e  merits i n  t h e  Lewis  and 



C l a r k  County a c t i o n ,  t h e  Ye l lows tone  County a c t i o n  would have  

been  b a r r e d .  T h i s  i s  b e c a u s e  t h e  two c a s e s  a r o s e  n u t  o f  t h e  

same a c t ,  o c c u r r e n c e  o r  t r a n s a c t i o n .  However, t h e  merits o f  

t h e  c a s e  w e r e  n o t  r e a c h e d  i n  Lewis and  C l a r k  County a n d ,  a s  

n o t e d  a b o v e ,  t h e  m e r e  f a c t  t h a t  t h e  c a s e s  a r e  t h e  same d o e s  

n o t  a u t o m a t i c a l l y  p r e c l u d e  one  c o u r t  f rom r e c o n s i d e r i n g  a  

r u l i n g  o f  a  c o u r t  o f  c o o r d i n a t e  j u r i s d i c t i o n .  I n  Lewis  and 

C l a r k  County F r i t o - L a y  f i l e d  a  s u i t  a g a i n s t  Mereness  and t h e  

Depar tment  o f  Labor  and I n d u s t r y .  M e r e n e s s ' s  mot ion  f o r  

change  o f  venue  was d e n i e d .  Though no  r e a s o n  f o r  t h e  d e n i a l  

was g i v e n ,  it i s  r e a s o n a b l e  t o  assume,  a s  Judge  Holmstrom 

d i d ,  t h a t  Judge  Meloy f e l t  bound by  s e c t i o n  25-2-105, MCA, t o  

h o l d  t h a t  t h e  c a u s e  a g a i n s t  t h e  Depar tment  mus t  b e  t r i e d  i n  

t h e  County i n  which it a r o s e ,  o r  Lewis  and  C l a r k  County.  

However, i n  t h e  Y e l l o w s t o n e  County a c t i o n ,  t h e  Depar tment  i s  

n o t  a  p a r t y  and t h e r e f o r e  t h e r e  was no r e a s o n  f o r  Judge  

Holmstrom t o  t a k e  i n t o  a c c o u n t  s e c t i o n  25-2-105, MCA, o r  t o  

c o n s i d e r  h i m s e l f  bound by t h e  p r e v i o u s  d e c i s i o n  o f  t h e  Lewis 

and C l a r k  County D i s t r i c t  C o u r t .  The p r o b a b l e  j u s t i f i c a t i o n  

f o r  t h e  o r i g i n a l  venue  d e c i s i o n  by  Judge  Meloy d i d  n o t  e x i s t  

i n  t h e  Y e l l o w s t o n e  County a c t i o n .  Moreover ,  a s  Judge  

Holmstrom p o i n t s  o u t ,  t h e r e  i s  ample r e a s o n  why t h i s  c a s e  

s h o u l d  b e  t r i e d  i n  Y e l l o w s t o n e  County.  The c o m p l a i n t  a l l e g e s  

a  b r e a c h  o f  c o n t r a c t  t h a t  was t o  b e  per formed i n  Y e l l o w s t o n e  

County and a  t o r t  t h a t  a l l e g e d l y  t o o k  p l a c e  i n  Y e l l o w s t o n e  

County.  T h e r e f o r e ,  p u r s u a n t  t o  s e c t i o n s  25-2-101 and 

25-2-102, MCA, Y e l l o w s t o n e  County i s  t h e  p r o p e r  venue  f o r  

t h i s  a c t i o n .  

W e  h o l d  t h a t  Judge  Holmstrom p r o p e r l y  e x e r c i s e d  h i s  

d i s c r e t i o n  by  r e c o n s i d e r i n g  t h e  venue  r u l i n g  o f  t h e  Lewis and 



C l a r k  County D i s t r i c t  C o u r t .  H i s  d e c i s i o n  d e n y i n g  a mo t ion  

f o r  a change  o f  venue  i s  a f f i r m e d .  

W e  c o n c u r :  u 


