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Mr. Justice Frank B. Morrison, Jr. delivered the Opinion of 
the Court. 

Amos Jarrett, respondent, was denied a request for a tax 

refund by the Yellowstone County Commissioners. He appealed 

to the Yellowstone County Tax Appeal Board which found in his 

favor. The Department of Revenue appealed to the State Tax 

Appeal Board which determined that respondent was due a tax 

re fund. The Department filed for judicial review and both 

parties moved for summary judgment. The District Court 

entered summary judgment in favor of the respondent. The 

Department appeals. 

The respondent owns a lot in Yellowstone County. For 

the years 1978 through 1981 respondent received tax 

assessment notices stating that the annual assessment on the 

lot was $14,510. He paid the taxes each year without 

protest. In 1982, the Department of Revenue discovered the 

lot was not in a special improvement district as had been 

originally believed and it did not have access to sewer 

facilities. The Department of Revenue reappraised the lot 

and reduced the assessment from $1.4,510 to $7,418. 

In June of 1982, respondent contacted the Yellowstone 

County Commissioners, the Yellowstone County Assessor and the 

Yellowstone County Treasurer requesting a tax refund for the 

years 1978 through 1981. At the request of the Yellowstone 

County Commissioners, the Yellowstone County Assessor and the 

appraisers of the Department of Revenue investigated the 

matter and submitted a memorandum to the Commissioners. They 

expressed an opinion that the property had not been 

erroneously appraised in 1978, but that the value of the 

property had decreased between 1978 a.nd 1982 because of a 

change in development pattern. The Yellowstone County 

Treasurer believed respondent was due a refund but the 



commissioners  d e n i e d  a  r e f u n d ,  which ,  i f  g r a n t e d ,  would have 

amounted t o  $512.35. 

I n  1983, r e s p o n d e n t  appea led  t o  t h e  Yel-lowstone County 

Tax Appeal Board. The Board found f o r  r e sponden t .  The 

Department o f  Revenue t h e n  appea led  t o  t h e  S t a t e  Tax Appeal 

Board. The S t a t e  Board concluded t h a t  a n  e r r o n e o u s  

assessment  had been made i n  1978 and was c a r r i e d  o n  t h e  t a x  

r o l l s  from 1979 th rough  1981 and ,  t h e r e f o r e ,  under  § 

15-8-601, MCA a  c o r r e c t i o n  cou ld  b e  made. The Board a f f i r m e d  

t h e  Yel lowstone  County Tax Appeal B o a r d ' s  d e c i s i o n  and 

o r d e r e d  a  t a x  re fund  f o r  r e sponden t .  

The Department o f  Revenue f i l e d  f o r  j u d i c i a l  r ev iew o f  

t h e  S t a t e  Tax Appeal Board d e c i s i o n  i n  t h e  Yel lowstone  County 

D i s t r i c t  Cour t .  Both p a r t i e s  moved f o r  summary judgment. On 

October  1 5 ,  1984, t h e  Di s t r i c t  Cour t  e n t e r e d  summary judgment 

i n  f a v o r  o f  t h e  responden t .  From t h a t  a d v e r s e  d e c i s i o n ,  t h e  

Department o f  Revenue a p p e a l s  t o  t h i s  Cour t .  

A p p e l l a n t  p r e s e n t s  t h e  f o l l o w i n g  i s s u e  on a p p e a l :  

Does t h e  S t a t e  Tax Appeal Board have any a u t h o r i t y  t o  

change t h e  v a l u e  o f  p r o p e r t y  f o r  p a s t  t a x  y e a r s ,  p u r s u a n t  t o  

15-8-601, MCA, when a  t a x p a y e r  h a s  n o t  f i l e d  any 

a d m i n i s t r a t i v e  a p p e a l s  a s  t o  t h o s e  tax y e a r s ?  

The d i s p o s i t i v e  i s s u e  b e f o r e  t h i s  C o u r t  i s  whether  t h e  

t a x p a y e r  i s  e n t i t l e d  t o  a  r e f u n d  o f  t a x e s  p a i d  due t o  a n  

e r r o n e o u s  assessment  made on h i s  l a n d .  S e c t i o n  15-1-402, 

MCA, sets o u t  t h e  p r o c e d u r e  by which a  t a x p a y e r  may p r o t e s t  

t h e  payment o f  a  t a x  he b e l i e v e s  t o  b e  i n c o r r e c t .  I t  s t a t e s  

i n  p e r t i n e n t  p a r t :  

"15-1-402. Payment o f  t a x e s  under  p r o t e s t  - a c t i o n  
t o  r e c o v e r .  

" (1) The pe r son  upon whom a t a x  o r  l i c e n s e  fee i s  
b e i n g  imposed may proceed under  15-1-406 o r  may, 
b e f o r e  t h e  t a x  o r  l icense fee becomes d e l i n q u e n t ,  



pay under  w r i t t e n  p r o t e s t  t h a t  p o r t i o n  o f  t h e  t a x  
o r  l i c e n s e  f e e  p r o t e s t e d .  The payment must:  

(a be  made t o  t h e  o f f i c e r  d e s i g n a t e d  and 
a u t h o r i z e d  t o  c o l l e c t  it; and 
(b )  s p e c i f y  t h e  grounds  o f  p r o t e s t .  

" ( 2 )  A f t e r  hav ing  exhaus ted  t h e  a d m i n i s t r a t i v e  
a p p e a l s  a v a i l a b l e  under  T i t l e  1 5 ,  c h a p t e r s  2 and 
75, a p e r s o n  o r  h i s  l e g a l  r e p r e s e n t a t i v e  may b r i n g  
an a c t i o n  i n  any c o u r t  o f  competent  j u r i s d i c t i o n  
a g a i n s t  t h e  o f f i c e r s  t o  whom s a i d  t a x  o r  l i c e n s e  
f e e  was p a i d  o r  a g a i n s t  t h e  coun ty  o r  m u n i c i p a l i t y  
i n  whose b e h a l f  t h e  same was c o l l e c t e d  and t h e  
depar tment  o f  revenue."  (emphasis  added) 

T h i s  s t a t u t e  i s  p e r m i s s i v e  n o t  mandatory. A t a x p a y e r  

can o n l y  use  t h i s  p r o t e s t  p rocedure  i f  he  i s  aware t h a t  h i s  

t a x e s  may be  i n c o r r e c t  a t  t h e  t i m e  he  pays  them. A t a x p a y e r  

who does  n o t  know he  i s  b e i n g  o v e r t a x e d  w i l l  n o t  pay h i s  

t a x e s  under  p r o t e s t  and can  n o t  r e c e i v e  a  r e f u n d  under  § 

15-1-402, MCA. 

For  t h e  v i c t i m  o f  an e r r o n e o u s  a s s e s s m e n t ,  a s  i n  t h e  

c a s e  a t  hand, t h e r e  must be a n o t h e r  way t o  o b t a i n  a  t a x  

r e f u n d .  The S t a t e  Tax Appeal Board a l lowed r e s p o n d e n t  t o  

o b t a i n  a t a x  re fund  under  § 15-8-601, MCA. S e c t i o n  15-8-601, 

MCA s t a t e s  a s  f o l l o w s :  

"15-8-601. Assessment r e v i s i o n  - c o n f e r e n c e  f o r  
review. (1) Whenever t h e  depar tment  o f  revenue 
d i s c o v e r s  t h a t  any t a x a b l e  p r o p e r t y  o f  any p e r s o n  
h a s  i n  any y e a r  escaped a s s e s s m e n t ,  been 
e r r o n e o u s l y  a s s e s s e d ,  o r  been o m i t t e d  from 
t a x a t i o n ,  t h e  depar tment  may a s s e s s  t h e  same 
p rov ided  t h e  p r o p e r t y  i s  under  t h e  ownership  o r  
c o n t r o l  o f  t h e  same p e r s o n  who owned o r  c o n t r o l l e d  
it a t  t h e  t i m e  it escaped a s s e s s m e n t ,  was 
e r r o n e o u s l y  a s s e s s e d ,  o r  was o m i t t e d  from t a x a t i o n .  
A l l  such r e v i s e d  a s s e s s m e n t s  must b e  made w i t h i n  10 
y e a r s  a f t e r  t h e  end o f  t h e  c a l e n d a r  y e a r  i n  which 
t h e  o r i g i n a l  a s sessment  was o r  shou ld  have  been 
made. " 

I n  t h e  r e c e n t  c a s e  o f  Eag le  Communications, I n c .  v. 

F l a t h e a d  County, (Mont. 1 9 8 4 ) ,  685 P.2d 912, 4 1  St .Rep.  1303, 

t h i s  C o u r t  h e l d  t h a t  § 15-8-601, MCA c r e a t e s  no power i n  t h e  

Department of Revenue t o  r e fund  t a x e s  u n l a w f u l l y  c o l l e c t e d .  

I n  E a g l e ,  t h e  p l a i n t i f f ,  Eag le  Communications I n c .  , p a i d  



t h e i r  t a x e s  under  p r o t e s t  p u r s u a n t  t o  15-1-402, MCA, and 

w i t h i n  90 days  f i l e d  a  l a w s u i t  a l l e g i n g  an e r r o n e o u s  

a s s e s s m e n t  o f  t h e i r  p r o p e r t y .  While i t s  l a w s u i t  was pending 

Eag le  p a i d  t a x e s  under  p r o t e s t ,  however, it d i d  n o t  f i l e  an 

a c t i o n  f o x  e a c h  payment. The Department o f  Revenue 

de te rmined  t h a t  an e r r o n e o u s  assessment  had been made, b u t  

t h e  County T r e a s u r e r  r e f u s e d  t o  r e f u n d  t a x e s  t h a t  had a l r e a d y  

been d i s b u r s e d  because  no a c t i o n  had been commenced on them. 

I n  an a c t i o n  t o  r e c o v e r  t h e s e  t a x e s ,  Eag le  m a i n t a i n e d  

t h a t  t h e  Department o f  Revenue had a  d u t y  under  S 15-8-601, 

MCA, t o  p r o v i d e  a  r e f u n d  o f  t a x e s  p a i d  on an e r r o n e o u s  

assessment .  T h i s  C o u r t  den ied  t h e  r e f u n d  and s t a t e d  a s  

fo l lows :  

" H e r e ,  t h e  Department h a s  ag reed  t o  a  r e a s s e s s m e n t .  
I t  i s  t h e  r e f u n d  i t s e l f  t h a t  i s  a t  i s s u e .  However, 
s e c t i o n  15-8-601, MCA c r e a t e s  no a u t h o r i t y  f o r  t h e  
Department t o  r e f u n d  e r r o n e o u s l y  c o l l e c t e d  t a x e s .  
I t  a p p e a r s  t h e  r e f u n d  f u n c t i o n  was g r a n t e d  t o  t h e  
T r e a s u r e r ,  a s  se t  f o r t h  i n  s e c t i o n  15-1-402, MCA 
because  t h e  T r e a s u r e r  c o l l e c t s  and c o n t r o l s  
d i s b u r s e m e n t s  o f  t a x  funds .  S e c t i o n  15-8-601, MCA 
i n  speak ing  o n l y  o f  a s sessment  by t h e  Department ,  
i s  c o n s i s t e n t  w i t h  t h i s  d i v i s i o n  o f  d u t i e s  between 
t h e  T r e a s u r e r  and Department.  

"We hold  t h a t  t h e  Department o f  Revenue h a s  no d u t y  
under  s e c t i o n  15-8-601, MCA t o  p r o v i d e  a  r e f u n d  o f  
t a x e s  p a i d  on an e r r o n e o u s  assessment . "  

C l e a r l y ,  S 15-8-601, MCA makes no p r o v i s i o n  f o r  a  t a x  

r e f u n d .  Unl ike  E a g l e ,  t h e  r e c o u r s e  o f  § 15-1-402, MCA i s  n o t  

a v a i l a b l e  t o  t h i s  r e sponden t .  Respondent was n o t  aware an 

e r r o n e o u s  assessment  had been made on h i s  land and c o u l d  n o t  

have known t o  f i l e  h i s  t a x e s  under  p r o t e s t .  

S e c t i o n  15-16-601, MCA p r o v i d e s  t h e  n e c e s s a r y  r e l i e f  f o r  

r e sponden t .  It  s t a t e s  i n  p e r t i n e n t  p a r t :  

"15-16-601. Taxes o r  p e n a l t i e s  i l l e g a l l y  c o l l e c t e d  
t o  b e  re funded .  ( 1 )  ( a )  Any t a x e s ,  p e r  centum, and 
c o s t s  p a i d  more t h a n  once  o r  e r r o n e o u s l y  o r  
i l l e g a l l y  c o l l e c t e d  o r  any amount o f  t a x  p a i d  f o r  
which a  t a x p a y e r  i s  e n t i t l e d  t o  a  r e f u n d  under  
15-16-612 o r  any p a r t  o r  p o r t i o n  o f  t a x e s  p a i d  
which were m i s t a k e n l y  computed on government bonus 



o r  s u b s i d y  r e c e i v e d  by t h e  t a x p a y e r  may, by o r d e r  
o f  t h e  board  o f  c o u n t y  commi.ssioners, be re funded  
by t h e  coun ty  t r e a s u r e r .  Whenever any payment 
s h a l l  have been made t o  t h e  s t a t e  t r e a s u r e r  a s  
p rov ided  i n  15-1-504 and it s h a l l  a f t e r w a r d s  a p p e a r  
t o  t h e  s a t i s f a c t i o n  o f  t h e  board  o f  coun ty  
commissioners  t h a t  a  p o r t i o n  o f  t h e  money s o  p a i d  
shou ld  be re funded  a s  h e r e i n  p r o v i d e d ,  s a i d  board 
o f  coun ty  commissioners  may r e f u n d  such  p o r t i o n  o f  
s a i d  t a x e s ,  p e n a l t i e s ,  and c o s t s  s o  p a i d  t o  t h e  
s t a t e  t r e a s u r e r ,  and upon t h e  r e n d e r i n g  o f  t h e  
r e p o r t  r e q u i r e d  by 15-1-505 t h e  coun ty  c l e r k  and 
r e c o r d e r  s h a l l  c e r t i f y  t o  t h e  s t a t e  a u d i t o r ,  i n  
such form a s  t h e  s t a t e  a u d i t o r  may p r e s c r i b e ,  a l l  
amounts s o  re funded ,  and i n  t h e  n e x t  s e t t l e m e n t  o f  
t h e  coun ty  t r e a s u r e r  w i t h  t h e  s t a t e ,  t h e  s t a t e  
a u d i t o r  s h a l l  g i v e  t h e  county  t r e a s u r e r  c r e d i t  f o r  
t h e  s t a t e ' s  p o r t i o n  o f  t h e  amounts s o  re funded . "  
(emphasis  added) 

The f o l l o w i n g  s e c t i o n ,  § 15-16-602, MCA s t a t e s :  

"15-16-602. Concur ren t  remedies .  S e c t i o n  
1.5-16-601 s h a l l  n o t  b e  deemed o r  c o n s t r u e d  t o  b e  i n  
c o n f l i c t  w i t h  t h e  p r o v i s i o n s  o f  p a r t  4  o f  c h a p t e r  
1, b u t  15-16-601 and t h e  p r o v i s i o n s  o f  such  p a r t  4 
s h a l l  p r o v i d e  and a f f o r d  c o n c u r r e n t  r emedies . "  

C l e a r l y ,  S 15-16-601, MCA was n o t  meant t o  b e  used i n  

l i e u  o f  t h e  S 15-1-402, MCA r e q u i r e m e n t s  o f  p a y i n g  under  

p r o t e s t ,  b u t  when t h e  r e c o u r s e  o f  S 15-1-402, MCA i s  n o t  

a v a i l a b l e ,  a  t a x p a y e r  can  o b t a i n  a  r e f u n d  under  § 15-16-601, 

MCA . 
S e c t i o n  15-16-601, MCA p r o v i d e s  t h a t  t a x e s  p a i d  

e r r o n e o u s l y  may be  refunded by t h e  coun ty  t r e a s u r e r ,  "by 

o r d e r  -- o f  t h e  board o f  coun ty  commiss ioners ."  The Yel lowstone  - 
Board o f  County Commissioners den ied  r e s p o n d e n t ' s  r e q u e s t  f o r  

a  t a x  r e f u n d .  However, r e sponden t  h a s  fo l lowed t h e  p r o p e r  

p rocedure  f o r  a p p e a l i n g  t h a t  d e c i s i o n .  

Respondent appea led  t o  t h e  County Tax Appeal Board. 

S e c t i o n  15-15-101, MCA provided f o r  s u c h  a p p e a l s  a s  f o l l o w s :  

" ( 2 )  The coun ty  t a x  a p p e a l  board  must m e e t  on t h e  
t h i r d  Monday o f  A p r i l  i n  e a c h  y e a r  t o  h e a r  p r o t e s t s  
concern ing  a s s e s s m e n t s  made by t h e  depar tment  o f  
revenue . . . . 
" ( 3 )  I n  c o n n e c t i o n  w i t h  any such  a p p e a l ,  t h e  
coun ty  t a x  a p p e a l  board  may change any assessment  
o r  f i x  t h e  a s s e s s m e n t  a t  some o t h e r  l eve l .  . ." 



The Yel lowstone  County Tax Appea 1 Board p r o p e r l y  

reviewed t h e  r e s p o n d e n t ' s  c a s e  and de te rmined  r e s p o n d e n t  was 

due a re fund .  P u r s u a n t  t o  $ 15-15-104, MCA, t h e  Department 

of Revenue appea led  t h a t  d e c i s i o n  t o  t h e  S t a t e  Tax Appeal 

Board. 

The S t a t e  Tax Appeal Board i s  a b l e  t o  h e a r  a p p e a l s  and 

make i t s  own d e t e r m i n a t i o n s  under  S 15-2-301, MCA, which 

s t a t e s ,  i n  p a r t :  

" ( 2 )  A t  t h e  t ime  o f  g i v i n g  such  n o t i c e ,  t h e  s t a t e  
board  may r e q u i r e  t h e  county  board  t o  c e r t i f y  t o  it 
t h e  minu tes  o f  t h e  p r o c e e d i n g s  r e s u l t i n g  i n  such 
a c t i o n  and a l l  t e s t i m o n y  t a k e n  i n  c o n n e c t i o n  
t h e r e w i t h .  The s t a t e  board may, i n  i t s  d i s c r e t i o n ,  
d e t e r m i n e  t h e  a p p e a l  on such  r e c o r d  i f  a l l  p a r t i e s  
r e c e i v e  a copy o f  t h e  t r a n s c r i p t  and a r e  p e r m i t t e d  
t o  submit  a d d i t i o n a l  sworn s t a t e m e n t s ,  o r  t h e  s t a t e  
board  may h e a r  f u r t h e r  t e s t i m o n y  . . . . 
" ( 4 )  I n  c o n n e c t i o n  w i t h  any a p p e a l  under  t h i s  
s e c t i o n ,  t h e  s t a t e  board s h a l l  n o t  be  bound by 
common law and s t a t u t o r y  r u l e s  o f  e v i d e n c e  o r  r u l e s  
o f  d i s c o v e r y  and may a f f i r m ,  r e v e r s e ,  o r  modify any 
d e c i s i o n .  The d e c i s i o n  o f  t h e  s t a t e  t a x  a p p e a l  
board  s h a l l  b e  f i n a l  and b i n d i n g  upon a l l  
i n t e r e s t e d  p a r t i e s  u n l e s s  r e v e r s e d  o r  modi f i ed  by 
j u d i c i a l  r ev iew."  

The S t a t e  Tax Appeal Board a g r e e d  w i t h  t h e  coun ty  board  

a n d  o r d e r e d  a  r e f u n d .  J u d i c i a l  r ev iew o f  t h a t  d e c i s i o n  h a s  

fo l lowed .  I n  r ev iewing  w e  a r e  bound by t h e  f i n d i n g s  o f  f a c t  

made by t h e  a d m i n i s t r a t i v e  t r i b u n a l s  a b s e n t  a  c l e a r  abuse  o f  

d i s c r e t i o n .  The s t a t e  board  found a n  e r r o n e o u s  a p p r a i s a l  

r e s u l t e d  i n  a  mis taken  l evy .  T h i s  f i n d i n g  was c o n t r a r y  t o  

t h e  f i n d i n g  of t h e  coun ty  commissioners .  The e v i d e n c e  was i n  

d i s p u t e  and t h e  f i n d i n g  c o u l d  go e i t h e r  way. A s  was p o i n t e d  

o u t  by t h i s  Cour t  i n  t h e  recent c a s e  o f  Northwest  Land & 

Devel.  o f  Montana, I n c .  (Mont. 19831, 6 6 1  P.2d 44, 40 St .Rep.  

470, when w e  quo ted  t h e  D i s t r i c t  Cour t .  

" [ i l t  i s  w i t h i n  t h e  Board ' s  p r o v i n c e  a s  f a c t - f i n d e r  
t o  g i v e  c e r t a i n  ev idence  more w e i g h t  t h a n  o t h e r  
ev idence .  The B o a r d ' s  c h o i c e  o f  t h e  lower amount 
was w i t h i n  i t s  power and s i n c e  t h e r e  i s  e v i d e n c e  i n  
t h e  r e c o r d  t o  s u p p o r t  such f i n d i n g  it must s t a n d . "  



W e  f i n d  s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  t o  s u p p o r t  t h e  f i n d i n g s  

o f  t h e  S t a t e  Tax Appeal Board. 

I t  i s  t h e  o p i n i o n  o f  t h i s  C o u r t  t h a t  under  S 15-16-601, 

MCA responden t  shou ld  r e c e i v e  a t a x  r e f u n d  f o r  t h e  e r r o n e o u s  

assessment  made on h i s  l a n d  i n  1978 t h r o u g h  1981. W e  remand 

t o  t h e  Yel lowstone  Board o f  County Commissioners w i t h  

i n s t r u c t i o n s  t o  o r d e r  t h e  Yel lowstone  County T r e a s u r e r  t o  

i s s u e  a  r e fund  t o  r esponden t .  

J u s t i c e s  


