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M r .  J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opin ion  of t h e  
C o u r t .  

T h i s  a p p e a l  a r i s e s  f rom an o r d e r  o f  t h e  D i s t r i c t  C o u r t  

of t h e  F i r s t  J u d i c i a l  D i s t r i c t  o f  t h e  S t a t e  o f  Montana,  i n  

and f o r  t h e  County o f  Lewis  and C l a r k ,  which  d e n i e d  a t t o r n e y  

f e e s  t o  Susanne  Huckaba and Jessie S. F e l s h e i m ,  a p p e l l a n t s ,  

u n d e r  s e c t i o n  85-2-125, MCA. 

R e m i  and B e t t y  J o  Monforton ( h e r e i n a f t e r  Monfo r tons )  

a p p l i e d  t o  t h e  Depar tment  o f  N a t u r a l  R e s o u r c e s  and Conserva-  

t i o n  ( h e r e i n a f t e r  DNRC) f o r  a  w a t e r  u s e  p e r m i t  t o  a p p r o p r i a t e  

w a t e r  f r o m  Cold S p r i n g s ,  a t r i b u t a r y  o f  t h e  B o u l d e r  R i v e r .  

The Montana Power Company ( h e r e i n a f t e r  MPC) and a p p e l l a n t s  , 

f i l e d  o b j e c t i o n s  t o  t h e  a p p l i c a t i o n .  On March 1, 1982 ,  

f o l l o w i n g  a p u b l i c  h e a r i n g  where a p p e l l a n t s  and a l l  o b j e c t o r s  

w e r e  r e p r e s e n t e d ,  t h e  DNRC i s s u e d  a  f i n a l  o r d e r  g r a n t i n g  t h e  

p e r m i t  c o n d i t i o n e d  upon s p e c i f i c  r e s t r i c t i o n s .  

I n  A p r i l ,  1982 ,  t h e  Monfor tons  f i l e d  a  p e t i t i o n  f o r  

j u d i c i a l  review o f  t h e  D N R C ' s  f i n a l  o r d e r  and  s o u g h t  t o  

remove t h e  c o n d i t i o n s  on t h e  p e r m i t .  L i k e w i s e ,  MPC, a n  

o b j e c t o r  t o  t h e  a p p l i c a t i o n ,  f i l e d  a  p e t i t i o n  f o r  jud ic . i a1  

r e v i e w  o f  t h e  D N R C ' s  f i n a l  o r d e r .  The p e t i t i o n s  A'F~Y.E~ 

c o n s o l i d a t e d .  F o l l o w i n g  a  h e a r i n g  on t h e  p e t i t i o n s ,  t h e  

D i s t r i c t  C o u r t  r u l e d  t h a t  t h e  t i m e  l i m i t a t i o n s  and o t h e r  

r e q u i r e m e n t s  p l a c e d  upon t h e  Monforton p e r m i t  by  t h e  DNRC 

s u b s t a n t i a l l y  p r e j u d i c e d  t h e  Monfo r tons '  r i g h t  t o  a p p r o p r i a t e  

w a t e r .  The D i s t r i c t  C o u r t  imposed a t t o r n e y  f e e s  upon MPC and  

a p p e l l a n t s .  The a p p e l l a n t s  and MPC a p p e a l e d  t h e  D i s t r i c t  

C o u r t  d e c i s i o n  t o  t h i s  C o u r t .  I n  Montana Power Company v .  

Carey  (Mont. 19841,  685 P.2d 336,  4 1  S t .Rep .  1233 ,  t h e  

D i s t r i c t  C o u r t  o r d e r  was r e v e r s e d  and t h e  DNRC o r d e r  was 

r e i n s t a t e d .  A s  t o  a t t o r n e y  f e e s ,  t h i s  C o u r t  s t a t e d  t h a t  t h e  

Monfor tons  were  n o t  t h e  " p r e v a i l i n g  p a r t y "  and t h u s ,  w e r e  n o t  



e n t i t l e d  t o  a t t o r n e y  f e e s .  The a p p e l l a n t s  t h e n  p e t i t i o n e d  

t h e  D i s t r i c t  C o u r t  f o r  an  award o f  a t t o r n e y  f e e s  i n  t h e i r  

f a v o r  c o n t e n d i n g  t h a t  t h e y ,  r a t h e r  t h a n  t h e  Monfortons,  were 

t h e  " p r e v a i l i n g  p a r t y "  under  s e c t i o n  85-2-125, MCA. 

A p p e l l a n t s '  p e t i t i o n  was den ied  by t h e  D i s t r i c t  Cour t .  

On a p p e a l ,  w a r e  concerned w i t h  one i s s u e .  Whether 

a p p e l l a n t s  a r e  e n t i t l e d  t o  an award o f  a t t o r n e y  f e e s  under  

s e c t i o n  85-2-125, MCA. 

The a p p e l l a n t s  m a i n t a i n  because  t h e  Monfor tons '  c l a i m  

f o r  a t t o r n e y  f e e s  was den ied  i n  Montana Power Company v. 

Carey ,  s u p r a ,  685 P.2d a t  341, t h e  Monfortons w e r e  n o t  t h e  

" p r e v a i l i n g  p a r t y . "  Moreover,  because  t h e  Montana Supreme 

Cour t  r u l e d  i n  t h e i r  f a v o r  by r e v e r s i n g  t h e  D i s t r i c t  C o u r t  

r u l i n g  which i n c r e a s e d  t h e  w a t e r  r i g h t  a p p l i c a t i o n ,  a p p e l -  

l a n t s  submit  t h a t  t h e y  u l t i m a t e l y  p r e v a i l e d  i n  t h i s  m a t t e r  

and t h e r e f o r e  were e n t i t l e d  t o  a t t o r n e y  f e e s .  

The q u e s t i o n  r e g a r d i n g  a t t o r n e y  f e e s  was f u l l y  

c o n s i d e r e d ,  de termined and adjudged i n  Montana Power Company 

v .  Carey ,  s u p r a .  The f i n a l  p a r a g r a p h  i n  t h a t  d e c i s i o n  

s t a t e d  : 

" I n  c o n j u n c t i o n  w i t h  t h i s  r u l i n g ,  t h e  
Monfor ton ' s  [ s i c ]  c l a i m  f o r  a t t o r n e y  
f e e s  must be  d e n i e d .  S i n c e  t h e  f i n a l  
o r d e r  o f  t h e  DNRC i s  a f f i r m e d ,  t h e  
Monfortons a r e  n o t  t h e  p r e v a i l i n g  p a r t y  
and c a n n o t  r e c o v e r  a t t o r n e y  f e e s  from 
t h e  r e s p o n d e n t s . "  Montana Power Company 
v .  Carey ,  685 P.2d a t  341. 

The D i s t r i c t  C o u r t ' s  d e c i s i o n  was r e v e r s e d .  WE! hold  w i t h  

t h i s  a c t i o n ,  e v e r y  i s s u e  i n c l u d i n g  t h e  q u e s t i o n  o f  award of 

a t t o r n e y  f e e s  was de te rmined .  The judgment o f  t h i s  C o u r t  i s  

c o n c l u s i v e .  I t  a p p l i e s  t o  a l l  subsequen t  s t a g e s  o f  t h e  c a u s e  

i n c l u d i n g  a p p e l l a n t s '  p e t i t i o n  t o  t h e  D i s t r i c t  C o u r t  f o r  t h e  

award o f  a t t o r n e y  f e e s .  C e n t r a l  Montana S tockyards  v .  F r a s e r  

( 1 9 5 7 ) ,  133 Mont. 168,  320 P.2d 981; Brennan v.  J o n e s  ( 1 9 3 6 ) ,  



1 0 1  Mont.  550 ,  5 5  P.2d 697;  I n  Re S m i t h ' s  E s t a t e  ( 1 9 2 1 ) ,  60 

Mont. 276 ,  199  P. 696.  

The Montana Power Company, a p p e a r i n g  a s  a m i c u s  c u r i a e  

a r g u e s  t h a t  s e c t i o n  85-2-125,  MCA, i s  u n c o n s t i t u t i o n a l .  T h i s  

C o u r t  w i l l  n o t  e n t e r t a i n  i s s u e s  o n  c o n s t i t u t i o n a l i t y  o f  a 

s t a t u t o r y  p r o v i s i o n  when s u c h  i s s u e s  are  n o t  r a i s e d  b y  t h e  

p a r t i e s  t o  t h e  a c t i o n .  

" S i n c e  a m i c i  c u r i a e  a r e  n o t  p a r t i e s  a n d  
c a n n o t  a s s u m e  t h e  f u n c t i o n s  o f  p a r t i e s ,  
n o r  c r e a t e ,  e x t e n d  o r  e n l a r g e  i s s u e s ,  w e  
h a v e  c o n s i d e r e d  t h e  b r i e f s  o f  a m i c i  o n l y  
i n s o f a r  a s  t h e y  c o i n c i d e  w i t h  t h e  i s s u e s  
r a i s e d  b y  t h e  p a r t i e s  t o  t h e  a c t i o n .  
S e e  Long v. O ' D e l l  ( 1 9 6 2 ) ,  60 Wash.2d. 
1 5 1 ,  372  P.2d 548 ;  C i t y  of P h o e n i x  v.  
P h o e n i x  C i v i c  Aud. and Con. C e n t .  A s s ' n .  
( 1 9 6 5 ) ,  99 A r i z .  270 ,  408 P.2d 8 1 8 ,  r e h .  
d e n .  1 0 0  A r i z .  1 0 1 ,  412 P.2d 43."  
Montana W i l d l i f e  F e d e r a t i o n  v. S a g e r  
(Mont. 1 9 8 0 ) ,  620 P.2d 1 1 8 9 ,  37 S t . R e p .  
1897 .  

The judgment  o f  t h e  D i s t r i c t  C o u r t  i s  a f f i r m e d .  

W e  c o n c u r :  / 


