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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  C o u r t .  

Fol lowing a  j u r y  v e r d i c t  i n  t h e  Yel lowstone  County 

D i s t r i c t  C o u r t ,  d e f e n d a n t  was s e n t e n c e d  t o  15  y e a r s  impr ison-  

ment f o r  t h e  s a l e  o f  dangerous  d r u g s  and 6 months f o r  c a r r y -  

i n g  a  concea led  weapon. The s e n t e n c e s  w e r e  t o  be  s e r v e d  

c o n c u r r e n t l y  w i t h  t h e  l a s t  5 y e a r s  suspended.  W e  a f f i r m .  

Defendant  r a i s e s  two i s s u e s  on a p p e a l :  

1. Was t h e  e v i d e n c e  s u f f i c i e n t  t o  s u p p o r t  t h e  convic-  

t i o n  f o r  c r i m i n a l  s a l e  o f  dangerous  d r u g s ?  

2 .  Did t h e  D i s t r i c t  Cour t  abuse  i t s  d i s c r e t i o n  by 

s e n t e n c i n g  d e f e n d a n t  t o  a  p r i s o n  t e r m  g r e a t e r  t h a n  t h a t  

imposed upon an accompl ice?  

I n  J a n u a r y  1984, M r .  Nelson,  an undercover  n a r c o t i c s  

a g e n t ,  purchased a  pound o f  mar i juana  from John F l o r e s ,  a  

b a r t e n d e r .  Nelson a r r a n g e d  t o  buy an a d d i t i o n a l  f o u r  pounds 

o f  mar i juana  from F l o r e s  on February  8 ,  1984. 

The t e s t i m o n y  o f  F l o r e s  e s t a b l i s h e d  t h a t  on February  6 ,  

1984, d e f e n d a n t  and Louie  Rivera  d rove  F l o r e s  t o  a  house a t  

209  South  3 1 s t  S t r e e t  i n  B i l l i n g s .  A t  t h a t  r e s i d e n c e ,  Rivera  

i n s t r u c t e d  F l o r e s  a s  t o  how t h e  exchange o f  mar i juana- fo r -  

money would b e  made a t  t h e  back door .  During t h e  c o u r s e  o f  

t h a t  c o n v e r s a t i o n ,  F l o r e s  t e s t i f i e d  t h a t  t h e  d e f e n d a n t  s t a t -  

ed :  "Hey, you guys ,  d o n ' t  mess up ."  

On t h e  morning o f  February  8 ,  1984,  Agent Nelson a r r e s t -  

e d  F l o r e s  f o r  c r i m i n a l  s a l e  o f  dangerous  d r u g s  and c o n s p i r a c y  

t o  se l l  dangerous  d r u g s .  Fol lowing h i s  a r r e s t ,  F l o r e s  ag reed  

t o  c o o p e r a t e  w i t h  t h e  a u t h o r i t i e s  and t o  complete t h e  mar i -  

juana s a l e  scheduled  f o r  t h a t  day.  F l o r e s  t o l d  t h e  p o l i c e  

t h a t  he o b t a i n e d  h i s  mar i juana  from Rivera  and t h a t  Rivera  i n  

t u r n  o b t a i n e d  h i s  mar i juana  from d e f e n d a n t .  

A f t e r  s e v e r a l  t e l e p h o n e  c a l l s ,  F l o r e s  was a b l e  t o  con- 

t a c t  R i v e r a  and was i n s t r u c t e d  t o  proceed t o  t h e  r e s i d e n c e  a t  



209 South  3 1 s t  S t r e e t .  Agent Nelson and F l o r e s  a r r i v e d  a t  

t h a t  a d d r e s s  a t  approx imate ly  6:25 p.m. Defendant ,  Rivera  

and t h r e e  o t h e r  i n d i v i d u a l s  w e r e  i n s i d e  t h e  r e s i d e n c e .  The 

t e s t i m o n y  o f  t h o s e  i n s i d e  t h e  house i n d i c a t e d  t h e  f o l l o w i n g  

sequence o f  e v e n t s  : Rivera  a r r i v e d  f i r s t ;  d e f e n d a n t  a r r i v e d  

l a t e r ,  s h o r t l y  a f t e r  6:00 p.m. Defendant  had a  c o n v e r s a t i o n  

w i t h  Rivera .  A f t e r  t h e  c o n v e r s a t i o n ,  d e f e n d a n t  went t o  t h e  

l i v i n g  room and watched t e l e v i s i o n .  R ive ra  went t o  t h e  back 

door  where some c o n v e r s a t i o n  was hea rd .  A t  t h a t  t i m e  de fen-  

d a n t  was i n  t h e  v i c i n i t y  o f  t h e  k i t c h e n .  R i v e r a  r e t u r n e d  

from t h e  back d o o r ,  l o c a t e d  i n  t h e  k i t c h e n ,  and t a l k e d  t o  

d e f e n d a n t  i n  t h e  l i v i n g  room. About f i v e  minu tes  l a t e r ,  

d e f e n d a n t  l e f t .  

O the r  t e s t i m o n y  e s t a b l i s h e d  t h a t  t h e  p e r s o n s  a t  t h e  back 

door  w e r e  Agent Nelson and F l o r e s .  F l o r e s  gave  Rivera  50 

marked $100 b i l l s ,  t o t a l i n g  $5,000,  and r e c e i v e d  f o u r  pounds 

o f  mar i juana  i n  8 z i p - l o c  bags from R i v e r a .  

Defendant  was apprehended by t h e  p o l i c e  a f t e r  he l e f t  

t h e  house.  During t h e  a r r e s t ,  a  smal l  a u t o m a t i c  p i s t o l  f e l l  

from h i s  wa i s tband .  The p o l i c e  found 4 7  o f  t h e  marked $100 

b i l l s  i n  d e f e n d a n t ' s  back pocke t  and a  b a g g i e  o f  mar i juana .  

The p o l i c e  a l s o  a r r e s t e d  Rivera  when he l e f t  t h e  r e s i d e n c e .  

Three o f  t h e  marked $100 b i l l s  w e r e  found i n  R i v e r a ' s  p o c k e t .  

The e v i d e n c e  showed t h a t  t h e  d e f e n d a n t ' s  f i n g e r p r i n t  was on 

one o f  t h e  e i g h t  z i p - l o c  bags  o f  mar i juana  s o l d  t o  Agent 

Nelson. 

I 

Was t h e  e v i d e n c e  s u f f i c i e n t  t o  s u p p o r t  t h e  c o n v i c t i o n  

f o r  c r iminal .  s a l e  o f  dangerous  d r u g s ?  

Defendant  con tends  t h a t  he d i d  n o t  p a r t i c i p a t e  i n  t h e  

s a l e  o f  mar i juana  because  h i s  involvement  was subsequen t  t o  

t h e  t i m e  t h e  marijuana-for-money exchange was comple ted .  



I n  S t a t e  v .  Davis  (Mont. 1 9 8 0 ) ,  620 P.2d 1209,  3.214-15, 

37 St.Rep. 1958, 1964, t h i s  Cour t  adop ted  t h e  f o l l o w i n g  

d e f i n i t i o n  o f  c r i m i n a l  s a l e :  

"To se l l  [d rugs ]  means t o  knowingly and 
i n t e n t i o n a l l y  t r a n s f e r  p o s s e s s i o n  o r  
ownership  o f  t h e  [d rugs ]  t o  a n o t h e r  f o r  
money o r  o t h e r  va l u a b l e  c o n s i d e r a t i o n .  
For  a  p e r s o n  t o  make such  a  s a l e  it i s  
n o t  n e c e s s a r y  t h a t  he p e r s o n a l l y  hand le  
a l l  o f  t h e  d e t a i l s  o f  t h e  t r a n s a c t i o n .  
I t  i s  s u f f i c i e n t  i f  t h e  t r a n s a c t i o n  i s  
a r r a n g e d  by him and handled  by p e r s o n s  
under  h i s  d i r e c t i o n  and it i s  s u f f i c e n t  
t o  c o n s t i t u t e  a  s a l e  i f  t h e  p e r s o n  
charged w i t h  s a l e  i s  invo lved  i n  t h e  
t r a n s a c t i o n  by a c c e p t i n g ,  h a n d l i n g ,  o r  
c o u n t i n g  t h e  money and d i r e c t i n g  t h e  
d e l i v e r y  o f  t h e  [d rugs ]  . I n  o t h e r  words,  
t h e  person charged w i t h  t h e  s a l e  d o e s  n o t  
have t o  p e r s o n a l l y  conduct  a l l  o f  t h e  
v a r i o u s  e l e m e n t s  o f  d e l i v e r y  o f  t h e  
[ d r u g s ]  and t h e  t r a n s f e r  o f  t h e  money. 
I t  i s  s u f f i c i e n t  i f  he p a r t i c i p a t e s  
t h e r e i n  t o  such  an e x t e n t  t h a t  it i s  
obv ious  t h a t  he i s  a p a r t  o f  t h e  making 
of t h e  s a l e . "  

I n  S t a t e  v .  Gladue (Mont. 1 9 8 4 ) ,  679 P.2d 1256,  1258,  4 1  

St .Rep.  669, 672, w e  se t  f o r t h  t h e  s t a n d a r d  a p p l i e d  by t h i s  

Cour t  i n  i t s  rev iew o f  t h e  ev idence :  

"The t e s t  f o r  t h e  s u f f i c i e n c y  o f  t h e  
ev idence  t o  s u p p o r t  t h e  judgment o f  
c o n v i c t i o n  i s  whe the r  t h e r e  i s  s u b s t a n -  
t i a l  e v i d e n c e  t o  s u p p o r t  t h e  c o n v i c t i o n ,  
viewed i n  a  l i g h t  most f a v o r a b l e  t o  t h e  
S t a t e .  S t a t e  v .  Lamb (Mont. 1 9 8 2 ) ,  646 
P.2d 516, 39 St.Rep. 1021. The r e s o l u -  
t i o n  o f  f a c t u a l  m a t t e r s  i s  f o r  t h e  j u r y ,  
and i f  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  t o  
s u p p o r t  t h e  judgment, t h i s  Cour t  must 
a f f i r m  t h e  d e c i s i o n  o f  t h e  j u r y .  S t a t e  
v .  Hardy ( 1 9 8 0 ) ,  1185 Mont. 1301 604 P.2d 
792, 37 St.Rep. 1. Disputed  q u e s t i o n s  o f  
f a c t  and t h e  c r e d i b i l i t y  o f  w i t n e s s e s  
w i l l  n o t  be  c o n s i d e r e d  o n  a p p e a l .  S t a t e  
v. DeGeorge ( 1 9 7 7 ) ,  173 Mont. 35,  566 
P.2d 59." 

In  S t a t e  v .  Kutnyak (Mont. 1 9 8 4 ) ,  685 P.2d 901, 910-11, 

4 1  St.Rep. 1277, 1289, w e  s t a t e d  t h e  f o l l o w i n g  w i t h  r e g a r d  t o  

t h e  d e f i n i t i o n  o f  s u b s t a n t i a l  ev idence :  

" S u b s t a n t i a l  e v i d e n c e  i s  d e f i n e d  a s  such 
r e l e v a n t  e v i d e n c e  a s  a  r e a s o n a b l e  mind 



might  a c c e p t  a s  adequa te  t o  s u p p o r t  a  
c o n c l u s i o n .  " 

Defendant  con tends  t h a t  because  o f  c o n f l i c t i n g  e v i d e n c e ,  

t h e  t r ier  o f  f a c t  could  n o t  have found t h e  e s s e n t i a l  e l e m e n t s  

o f  t h e  cr ime.  Defendant  con tends  t h a t  t h e  e v i d e n c e  e s t a b -  

l i s h e s  t h a t :  he was v i s i t i n g  h i s  f r i e n d s  a t  t h e  r e s i d e n c e  

where t h e  s a l e  o c c u r r e d ,  mere ly  made s m a l l  t a l k  w i t h  R i v e r a ,  

was i n  t h e  v i c i n i t y  o f  t h e  k i t c h e n  o n l y  because  he  was u s i n g  

t h e  bathroom, had $4,700 i n  marked money because  Rivera  asked 

him t o  t r a n s p o r t  t h e  money t o  t h e  Brown J u g  Tavern--which was 

o n l y  a l i t t l e  o v e r  a  b l o c k  away--and t h a t  h i s  f i n g e r p r i n t  was 

on t h e  z i p - l o c  bag b e c a u s e ,  w h i l e  u s i n g  t h e  bathroom, he t o o k  

a  q u a n t i t y  o f  mar i juana  from t h e  bag f o r  h i m s e l f .  

The S t a t e ' s  e v i d e n c e  showed t h a t  t h e  d e f e n d a n t  was 

p r e s e n t  w i t h  Rivera  and F l o r e s  a t  t h e  t i m e  t h e  i n i t i a l  p l a n s  

w e r e  made f o r  t h e  s a l e  o f  t h e  $5,000 wor th  o f  mar i juana  and 

t h a t  d e f e n d a n t  t o l d  Rivera  and F l o r e s  " d o n ' t  m e s s  up ."  

Defendant  was a l s o  p r e s e n t  a t  t h e  r e s i d e n c e  where t h e  mar i -  

juana s a l e  took  p l a c e  and t a l k e d  t o  Rivera  b e f o r e  and a f t e r  

t h e  s a l e .  Defendant  had $4,700 o f  marked $100 b i l l s  i n  h i s  

r e a r  pocke t  and h i s  f i n g e r p r i n t  was found on 1 o f  t h e  8 bags  

o f  m a r i j u a n a  s o l d  t o  Agent Nelson. 

W e  conc lude  t h a t  w h i l e  t h e r e  was some c o n f l i c t  i n  t h e  

e v i d e n c e ,  t h e  r e s o l u t i o n  o f  t h a t  c o n f l i c t  was f o r  t h e  j u r y .  

W e  ho ld  t h a t ,  when viewed i n  a l i g h t  most  f a v o r a b l e  t o  t h e  

S t a t e ,  t h e r e  c l e a r l y  was s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  

c o n v i c t i o n .  

I1 

Did t h e  D i s t r i c t  Cour t  abuse  i t s  d i s c r e t i o n  by s e n t e n c -  

i n g  d e f e n d a n t  t o  a  p r i s o n  t e r m  g r e a t e r  t h a n  t h a t  imposed upon 

a n  accompl ice?  



Defendan t  a r g u e s  t h a t  h i s  s e n t e n c e  o f  15 y e a r s  w i t h  5 

y e a r s  suspended  was u n f a i r  b e c a u s e  R i v e r a  o n l y  r e c e i v e d  10 

y e a r s  w i t h  7 y e a r s  suspended .  However, a s  p o i n t e d  o u t  by  t h e  

D i s t r i c t  C o u r t ,  d e f e n d a n t  was b o t h  a  s u p p l i e r  and d r u g  d e a l -  

e r .  T h i s  a l o n g  w i t h  o t h e r  f a c t o r s  made it a p p r o p r i a t e  t o  

s e n t e n c e  him t o  1 5  y e a r s  w i t h  5  suspended .  The re  i s  no  b a s i s  

f o r  compar i son  o f  t h a t  s e n t e n c e ,  imposed a f t e r  t r i a l ,  t o  t h e  

p l e a  b a r g a i n  s e n t e n c e  o f  R i v e r a .  The s e n t e n c e  imposed upon 

t h e  d e f e n d a n t  i s  w e l l  w i t h i n  t h e  p r o v i s i o n s  o f  § 45-9-101, 

MCA, which  would a l l o w  l i f e  impr isonment .  

W e  have  p r e v i o u s l y  r e f u s e d  t o  r e v i e w  a  s e n t e n c e  on 

a p p e a l  on t h e  i s s u e  o f  d i s p a r i t y  o n l y .  I n  S t a t e  v .  L loyd  

(Mont. 1 9 8 4 ) ,  676 P.2d 229,  231,  41 S t .Rep .  263,  266,  t h i s  

C o u r t  s t a t e d :  

"We w i l l  n o t  r e v i e w  a  s e n t e n c e  on a p p e a l  
f o r  mere i n e q u i t y  o r  d i s p a r i t y .  Such a  
r e v i e w  i s  t o  b e  conduc ted  by  t h e  S e n t e n c e  
R e v i e w  D i v i s i o n .  S t a t e  ex  re l .  G r e e l y  v .  
D i s t r i c t  C o u r t  ( 1 9 7 9 ) ,  180 Mont. 317 ,  
327 ,  590 P.2d 1104 ,  1110. R a t h e r ,  t h i s  
C o u r t  w i l l  o n l y  review s e n t e n c e s  f o r  
t h e i r  l e g a l i t y .  The s t a n d a r d  f o r  s u c h  
r e v i e w  i s  w h e t h e r  t h e  c o u r t  abused  i t s  
d i s c r e t i o n  i n  t h e  s e n t e n c i n g  p r o c e s s . "  

T h i s  C o u r t  h a s  a l s o  s t a t e d  t h a t  "a s e n t e n c e  w i t h i n  t h e  

l i m i t s  p r o v i d e d  by  s t a t u t e  i s  n o t  a n  a b u s e  o f  d i s c r e t i o n . "  

S t a t e  v .  Lemmon (Mont. 1 9 8 4 ) ,  692 P.2d 455,  459, 41 S t .Rep .  

W e  h o l d  t h a t  t h e  D i s t r i c t  C o u r t  d i d  n o t  a b u s e  i t s  d i s -  

c r e t i o n  by s e n t e n c i n g  d e f e n d a n t  t o  a  p r i s o n  t e r m  g r e a t e r  t h a n  

t h a t  imposed upon h i s  a c c o m p l i c e .  




