
I N  THE SUPREME COURT O F  THE STATE OF MONTANA 

No.  8 4 - 3 2 3  

TOM W. PUTNAM, 

C l a i m a n t  a n d  A p p e l l a n t ,  

CASTLE MOUNTAIN CORPORATION, 

E m p l o y e r ,  

UNITED PACIFIC/RELIANCE INSURANCE 
COMPANY, 

D e f e n d a n t  and  R e s p o n d e n t ,  

and 

LEONARD NIELSEN,  d / b / a  NIELSEN LOGGING, 

E m p l o y e r  a n d  R e s p o n d e n t ,  

a n d  

STATE COMPENSATION INSURANCE FUND. 

a n d  

Y: =; DIVISION OF WORKERS' COMPENSATION, 
, k c  i-,i t z  - . r L  " %0' ".,e3 

D e f e n d a n t s  a n d  R e s p o n d e n t s .  

O R D E R  

W e  h a v e  n o w  c o n s i d e r e d  t h e  p e t i t i o n s  f o r  r e h e a r i n g  f i l e d  

o n  beha l f  of Tom W. P u t n a m  a n d  State C o m p e n s a t i o n  I n s u r a n c e  

Fund. W e  h a v e  c o n c l u d e d  t h a t  a r e v i s i o n  i n  our  o p i n i o n  i s  

app rop r i a t e .  

I T  I S  ORDERED: 

1. T h a t  t h e  f u l l  pa ragraph  se t  f o r t h  i m m e d i a t e l y  f o l -  

l o w i n g  t h e  s t a t e m e n t  of i s s u e s  on page 2 of o u r  o p i n i o n  

d e c i d e d  J u n e  1 3 ,  1985 ,  i s  he reby  w i t h d r a w n ,  t h e  w i t h d r a w n  

p a r a g r a p h  b e i n g  a s  f o l l o w s :  



" I n i t i a l l y  t h e r e  were d i s p u t e s  a s  t o  t h e  
i d e n t i t y  o f  t h e  i n s u r e r  and  t h e  e x t e n t  o f  
c o v e r a g e ,  a l l  o f  which have  been  re- 
s o l v e d .  The r e s p o n d e n t  i n  t h i s  p roceed -  
i n g  i-s S t a t e  Compensation I n s u r a n c e  Fund 
( S t a t e  Fund) ." 

I n  p l a c e  of such  wi thdrawn p a r a g r a p h ,  t h e  f o l l o w i n g  p a r a g r a p h  

i s  h e r e b y  i n s e r t e d  i n  o u r  o p i n i o n :  

"There  i s  a d i s p u t e  a s  t o  t h e  i d e n t i t y  o f  
t h e  employer  o f  t h e  c l a i m a n t .  The Work- 
e r s '  Compensat ion C o u r t  found t h a t  c l a i m -  
a n t  'was an employee o f  e i t h e r  N i e l s e n  o r  
t h e  d e f e n d a n t  C a s t l e  Mountain Corpora-  
t i o n . '  The r e s p o n d e n t  i n  t h i s  p r o c e e d i n g  
i s  S t a t e  Compensation I n s u r a n c e  Fund 
( S t a t e  F u n d ) ,  which h a s  a g r e e d  t o  a c c e p t  
l i a b i l i t y  f o r  t h e  c l a i m a n t ' s  c l a i m  w i t h  a  
r e ' s e r v a t i o n  o f  r i g h t s  a g a i n s t  C a s t l e  
Mountain C o r p o r a t i o n  and i t s  i n s u r a n c e  
c a r r i e r .  W e  d o  n o t  r u l e  upon which  p a r t y  
was t h e  employer  o f  t h e  c l a i m a n t . "  

2. With t h e  e x c e p t i o n  o f  t h e  a c t i o n  t a k e n  i n  p a r a g r a p h  

1, t h e  p e t i t i o n s  f o r  r e h e a r i n g  a r e  d e n i e d .  

3 .  The o p i n i o n  i n  t h e  above  c a u s e  d a t e d  J u n e  1 3 ,  1985 ,  

a s  m o d i f i e d  by t h e  above  p a r a g r a p h  c h a n g e ,  i s  approved  and 

c o n s t i t u t e s  t h e  f i n a l  o  i n i o n  i n  t h i s  c a u s e .  4.J 
DATED t h i s  7 %ay o f  J u l y ,  1985.  

W e  c o n c u r :  . ,-' 

A'- ,q,TL,& 
ccr(cyief J u s t i c e  

J u s t i c e  0' '-- 
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M r .  J u s t i c e  F red  J. Weber d e l i v e r e d  t h e  Op in ion  o f  t h e  C o u r t .  

T h i s  i s  a n  a p p e a l  from t h e  o r d e r  o f  t h e  Workers '  Compen- 

s a t i o n  C o u r t  g r a n t i n g  p a r t i a l  summary judgment.  The a p p e a l  

c h a l l e n g e s  t h e  c o u r t ' s  r e f u s a l  t o  a p p l y  t h e  s t a t u t o r y  p e n a l t y  

t o  m e d i c a l  b e n e f i t s  and a  p o r t i o n  o f  t h e  weekly  t e m p o r a r y  

t o t a l  d i s a b i l i t y  b e n e f i t s .  W e  modi fy  a  p o r t i o n  o f  t h e  o r d e r  

and remand t h e  c a u s e  f o r  f u r t h e r  p r o c e e d i n g s .  

The i s s u e s  a r e :  

1. Does t h e  p e n a l t y  p o r t i o n  o f  S 39-71-2907, MCA a p p l y  

t o  medica 1 b e n e f i t s ?  

2. How s h o u l d  t h e  p e n a l t y  p r o v i s i o n s  o f  S 39-71-2907, 

MCA b e  a p p l i e d  t o  t h e  f o l l o w i n g :  

( a )  Temporary t o t a l  d i s a b i l i t y  b e n e f i t s  from t h e  

d a t e  o f  i n j u r y  on  O c t o b e r  6 ,  1981  t o  J u l y  2 5 ,  1983 ,  which  

w e r e  d u e  on J u l y  25 ,  1983 and n o t  p a i d  u n t i l  a f t e r  O c t o b e r  

11, 1983. 

( b )  Med ica l  b e n e f i t s  due  on J u l y  25,  1983 and n o t  

p a i d  u n t i l  a f t e r  O c t o b e r  11 ,  1983.  

3 .  Did t h e  t e m p o r a r y  t o t a l  d i s a b i l i t y  r a t e  awarded t h e  

c l a i m a n t  p r o p e r l y  i n c l u d e  a l l  wages e a r n e d  a t  t h e  t i m e  o f  h i s  

i n j u r y ?  

I n i t i a l l y  t h e r e  w e r e  d i s p u t e s  a s  t o  t h e  1 - d e n t i t y  o f  t h e  

i n s u r e r  and t h e  e x t e n t  o f  c o v e r a g e ,  a l l .  o f  which have  b e e n  

r e s o l v e d .  The r e s p o n d e n t  i n  t h i s  p r o c e e d i n g  i s  S t a t e  Compen- 

s a t i o n  I n s u r a n c e  Fund ( S t a t e  Fund) . 
C l a i m a n t  s u f f e r e d  i n j u r i e s  i n  two d i f f e r e n t  u n r e l a t e d  

a c c i d e n t s .  H e  was i n j u r e d  on J a n u a r y  1 6 ,  1981 ,  w h i l e  e m -  

p loyed  by  a  d i f f e r e n t  employer  a s  a  t r u c k  d r i v e r ,  r e c e i v i n g  

weekly  wages o f  $340 b a s e d  upon a r a t e  o f  $8.50 p e r  h o u r .  A s  

a r e s u l t  o f  t h a t  u n r e l a t e d  a c c i d e n t ,  c l a i m a n t  r e c e i v e d  tempo- 

r a r y  t o t a l  compensa t ion  b e n e f i t s  o f  $219 p e r  week from Janu-  

a r y  1 6 ,  1981  t o  o n  o r  a b o u t  November 1 0 ,  1981.  On O c t o b e r  6 ,  



1981,  w h i l e  employed f o r  a  few d a y s  b y  Leonard N i e l s e n ,  

c l a i m a n t  was s e v e r e l y  i n j u r e d  when a  dump t r u c k  r a n  o v e r  him. 

I n i t i a l l y ,  t h e  S t a t e  Fund d e n i e d  t h e  c l a i m  f o r  t h e  

Oc tobe r  6 ,  1981  a c c i d e n t .  The u n d i s p u t e d  f i n d i n g s  o f  f a c t  by 

t h e  Workers '  Compensat ion C o u r t  i n c l u d e  t h e  f o l l o w i n g :  

1. I n  J u l y  1981 ,  t h e  S t a t e  Fund s e n t  Niel-sen ( employe r )  

a  premium s t a t e m e n t  f o r  A p r i l  1 t o  J u n e  30 ,  1981.  T h a t  

s t a t e m e n t  n o t i f i e d  N i e l s e n  t h a t  payment o f  t h e  amount d u e  was 

t o  b e  made w i t h i n  30 d a y s  o f  t h e  s t a t e m e n t  o r  c o v e r a g e  would 

b e  c a n c e l l e d .  

2 .  On September  2 ,  1981 ,  f o l l o w i n g  non-payment by  

N i e l s e n ,  t h e  S t a t e  Fund s e n t  N i e l s e n  a  " c o u r t e s y  n o t i c e "  

s t a t i n q  t h a t  h i s  c o v e r a g e  was s c h e d u l e d  f o r  c a n c e l l a t i o n  on 

Oc tobe r  1 ,  1981. 

3 .  On O c t o b e r  8 ,  1381  ( 2  d a y s  a f t e r  c l a i m a n t ' s  i n j u r y ) ,  

N i e l s e n ' s  payment was r e c e i v e d  by t h e  S t a t e  Fund. 

4 .  Through some t y p e  o f  a  mix-up w i t h i n  t h e  S t a t e  Fund,  

t h e  payment was n o t  p r o p e r l y  n o t e d  and N i e l s e n ' s  c o v e r a g e  was 

c a n c e l l e d .  

5 .  A t  t h e  t i m e  o f  t h e  c l a i m a n t ' s  a c c i d e n t ,  it was t h e  

p o l i c y  o f  t h e  S t a t e  Fund t o  a l l o w  a n  employe r  a  t e n  day  g r a c e  

p e r i o d  from t h e  d a t e  o f  c a n c e l l a t i o n .  ( N i e l s e n ' s  payment on 

Oc tobe r  8  was made w i t h i n  t h e  t e n  d a y  p e r i o d  from t h e  c a n c e l -  

l a t i o n  d a t e  o f  O c t o b e r  1 ,  1981. )  

6 .  On Oc tobe r  2 6 ,  1981 ,  c l a i m a n t ' s  a t t o r n e y  fo rwarded  a 

c l a i m  f o r  compensa t ion  i n  which  N i e l s e n  was l i s t e d  a s  

employer .  

7 .  By l e t t e r  d a t e d  Oc tobe r  29 ,  1981 ,  t h e  Workers '  

Compensat ion D i v i s i o n  a d v i s e d  c l a i m a n t ' s  a t t o r n e y  t h a t  

N i e l s e n  was u n i n s u r e d .  

The Workers '  Compensat ion C o u r t  a l s o  found t h a t  t h e r e  

was no  f u r t h e r  communicat ion be tween  t h e  D i v i s i o n  o r  t h e  



S t a t e  Fund and c l a i m a n t  f o r  a p p r o x i m a t e l y  1 7  months .  Claim- 

a n t ' s  a t t o r n e y  c a l l e d  S t a t e  Fund on  March 1 8 ,  1983 ,  and 

r e c e i v e d  a  l e t t e r  a d v i s i n g  t h a t  N i e l s e n ' s  p o l i c y  was can-  

c e l l e d  by  S t a t e  Fund on Oc tobe r  1, 1981 f o r  f a i l u r e  t o  pay  

t h e  premiums. C l a i m a n t  f i l e d  a  p e t i t i o n  fo r  emergency h e a r -  

i n g .  A t  t h a t  p o i n t ,  t h e  S t a t e  Fund s t a r t e d  a n  i n q u i r y  i n t o  

i t s  p r i o r  d e t e r m i n a t i o n  on t h e  q u e s t i o n  o f  c o v e r a g e .  On J u l y  

2 5 ,  1983 ,  t h e  Bureau  C h i e f  o f  t h e  S t a t e  Fund was a d v i s e d  t h a t  

N i e l s e n ' s  c o v e r a g e  was i n  e f f e c t  on O c t o b e r  6 ,  1981.  The 

S t a t e  Fund d e t e r m i n e d  t h a t  it s h o u l d  a c c e p t  l i a b i l i t y  f o r  t h e  

c l a i m a n t ' s  c l a i m .  V a r i o u s  p r o c e d u r a l  s t e p s  f o l l o w e d ,  and t h e  

S t a t e  Fund gave  a  number o f  a s s u r a n c e s  r e g a r d i n g  a c c e p t a n c e  

o f  l i a b i l i t y  and i t s  w i l l i n g n e s s  t o  pay  b o t h  compensa t ion  and  

m e d i c a l  b e n e f i t s .  

On O c t o b e r  11, 1983,  t h e  Workers '  Compensat ion C o u r t  

h e a r d  o r a l  a rgument  on  t h e  c a s e  and o r d e r e d  t h e  S t a t e  Fund t o  

make payments  o f  b o t h  m e d i c a l  b e n e f i t s  and  t e m p o r a r y  t o t a l  

d i s a b i l i t y  b e n e f i t s .  The c o u r t  t h e n  conc luded  t h a t  t h e  1981  

d e n i a l  o f  l i a b i l i t y  f o r  c l a i m a n t ' s  c l a i m  was n o t  u n r e a s o n a b l e  

w i t h i n  t h e  meaning o f  t h e  p e n a l t y  s t a t u t e ,  5 39-71-2907, MCA. 

However, t h e  c o u r t  a l s o  r e a c h e d  t h e  f o l l o w i n g  c o n c l u s i o n s :  

" D e s p i t e  i t s  c o n t i n u e d  ag reemen t  t o  d o  so ,  t h e  
S t a t e  Fund had n o t  p a i d  compensa t ion  and med ica l  
b e n e f i t s  t o  t h e  c l a i m a n t  a s  o f  t h e  d a t e  o f  o r a l  
a rgument .  T h i s  d e l a y  was u n r e a s o n a b l e ,  and i n v i t e s  
a p e n a l t y .  The d i f f i c u l t y  l i e s  i n  d e t e r m i n i n g  a t  
what  p o i n t  t h e  S t a t e  Fund s h o u l d  have  r e a s o n a b l y  
r e a l i z e d  i t s  error and p r o m p t l y  t e n d e r e d  t h e s e  
b e n e f i t s .  . . . 

"The Fund a c t e d  p r o m p t l y  t o  a s c e r t a i n  t h e  t r u t h  o f  
t h e  imprope r  c a n c e l l a t i o n  a l l e g a t i o n  found i n  t h e  
P e t i t i o n ,  b u t  i t s  d e l a y  from J u l y  2 5 ,  1983,  t o  t h e  
o r d e r  o f  b e n e f i t s  (Oc tobe r  11, 1983)  was u n r e a s o n -  
a b l e .  T h e r e f o r e  a  20% p e n a l t y  s h a l l  b e  a s s e s s e d  t o  
t empora ry  t o t a l  b e n e f i t s  d u e  t h e  c l a i m a n t  d u r i n g  
t h a t  p e r i o d .  " 



The c o u r t  t h e n  a d j u d g e d  t h a t  c l a i m a n t  was  e n t i t l e d  t o  a 20% 

i n c r e a s e  i n  h i s  t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s  f r o m  J u l y  

25,  1983  u n t i l  O c t o b e r  11, 1983.  

Does t h e  p e n a l t y  p o r t i o n  o f  39-71-2907, MCA a p p l y  t o  

m e d i c a l  b e n e f i t s ?  

The p e r t i n e n t  p o r t i o n  o f  § 39-71-2907, MCA i s :  

"When payment  o f  c o m p e n s a t i o n  h a s  b e e n  u n r e a s o n a b l y  
d e l a y e d  o r  r e f u s e d  b y  an i n s u r e r ,  e i t h e r  p r i o r  o r  
s u b s e q u e n t  t o  t h e  i s s u a n c e  o f  a n  o r d e r  b y  t h e  
w o r k e r s '  c o m p e n s a t i o n  j udge  g r a n t i n g  a  c l a i m a n t  
c o m p e n s a t i o n  b e n e f i t s ,  t h e  f u l l  amount o f  t h e  
c o m p e n s a t i o n  b e n e f i t s  d u e  a c l a i m a n t ,  be tween  t h e  
t i m e  compensa t i on  b e n e f i t s  w e r e  d e l a y e d  o r  r e f u s e d  
and t h e  d a t e  o f  t h e  o r d e r  g r a n t i n g  a c l a i m a n t  
c o m p e n s a t i o n  b e n e f i t s ,  may b e  i n c r e a s e d  b y  t h e  
w o r k e r s '  c o m p e n s a t i o n  j udge  b y  20%."  

T h i s  i s s u e  h a s  j u s t  been  r e s o l v e d  b y  t h e  c a s e  o f  C a r l s o n  

v .  C a i n  (Mont. 19851 ,  P.2d , 4 2  St .Rep.  695.  I n  

t h a t  c a s e ,  w e  c o n c l u d e d  t h a t  a n  award f o r  m e d i c a l  paymen t s  

may b e  i n c r e a s e d  b y  t h e  Worke r s '  Compensa t ion  C o u r t  p u r s u a n t  

t o  t h e  f o r e g o i n g  s t a t u t e .  

How s h o u l d  t h e  p e n a l t y  p r o v i s i o n s  o f  S 39-71-2907, MCA 

be a p p l i e d  t o  t h e  f o l l o w i n g :  

( a )  Temporary t o t a l  d i s a b i l i t y  b e n e f i t s  f rom t h e  d a t e  

o f  i n j u r y  on O c t o b e r  6 ,  1 9 8 1  t o  J u l y  25 ,  1 9 8 3 ,  w h i c h  w e r e  d u e  

on J u l y  25 ,  1983  and n o t  p a i d  u n t i l  a f t e r  O c t o b e r  1 1 ,  1983 .  

( b )  Med ica l  b e n e f i t s  d u e  on  J u l y  25 ,  1983  and  n o t  p a i d  

u n t i l  a f t e r  O c t o b e r  11, 1983 .  

A s  t o  ( a )  w e e k l y  b e n e f i t s  f rom O c t o b e r  6 ,  1981  t o  J u l y  

2 5 ,  1 9 8 3 ,  t h e  l o w e r  c o u r t  found  a  r e a s o n a b l e  e x p l a n a t i o n  f o r  

t h e  f a i l u r e  t o  pay .  I t  t h e r e f o r e  c o n c l u d e d  t h a t  t h e  d e l a y  i n  

payment  u p  t o  J u l y  2 5 ,  1983  was n o t  a  p r o p e r  b a s i s  f o r  p e n a l -  

t y .  I n  i t s  o r d e r  o f  p a r t i a l  summary judgment  and  i n  i t s  

s u b s e q u e n t  o r d e r  d e n y i n g  t h e  p e t i t i o n  f o r  r e h e a r i n g ,  t h e  



Worke r s '  Compensa t ion  C o u r t  c o n c l u d e d  t h a t  t h e  p e n a l t y  was 

w a r r a n t e d  o n c e  t h e  S t a t e  Fund acknowledged  it was l i a b l e  f o r  

c o m p e n s a t i o n  b e n e f i t s  o n  J u l y  25 ,  1983 .  The c o u r t  f u r t h e r  

c o n c l u d e d  t h a t  t h e  p e n a l t y  s h o u l d  b e  a s s e s s e d  o n  b e n e f i t s  

wh ich  a c c r u e d  be tween  J u l y  25 ,  1983  and  O c t o b ~ r  11, 1983 .  

The s t i p u l a t i o n  o f  t h e  p a r t i e s  e s t a b l i s h e d  t h a t  a s  o f  

O c t o b e r  11, 1 9 8 3 ,  t h e  f o l l o w i n g  amoun t s  w e r e  d u e  from t h e  

S t a t e  Fund t o  t h e  c l a i m a n t :  

P a s t  d u e  m e d i c a l  e x p e n s e s  $26 ,048 .70  

P a s t  d u e  t e m p o r a r y  t o t a l  d i s a b i l i t y  11 ,979 .42  

Lump sum a d v a n c e  5 ,852 .00  

T o t a  1 $43 ,880 .12  

W e  d i s r e g a r d  t h e  lump sum a d v a n c e  of $5 ,852 .00 ,  a s  t h a t  

was n o t  a  p a s t  d u e  p o r t i o n  of t h e  c l a i m .  I t  a p p e a r s  t h a t  

s u b s t a n t i a l l y  a l l  o f  t h e  medica  1 e x p e n s e s  o f  $26 ,048 .70  and 

t h e  p a s t  d u e  t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s  o f  

$11 ,979 .42  w e r e  a c t u a l l y  d u e  t o  t h e  c l a i m a n t  on  J u l y  2 5 ,  

1983.  The l o w e r  c o u r t  i n c o r r e c t l y  assumed t h a t  no  p a r t  o f  

t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s  o r  m e d i c a l  b e n e f i t s  

a l r e a d y  d u e  on J u l y  2 5 ,  1983  c o u l d  b e  s u b j e c t  t o  t h e  s t a t u t o -  

r y  p e n a l t y .  

To t h e  e x t e n t  t h a t  b o t h  m e d i c a l  b e n e f i t s  and  t e m p o r a r y  

t o t a l  d i s a b i l i t y  b e n e f i t s  d u e  on J u l y  2 5 ,  1983  had n o t  i n  

f a c t  b e e n  p a i d  b y  O c t o b e r  1 1 ,  1983 ,  s u c h  amoun t s  may b e  

s u b j e c t  t o  a  p e n a l t y .  The amount o f  s u c h  a p e n a l t y  i s  t o  b e  

d e t e r m i n e d  by  t h e  c o u r t  a t  i t s  d i s c r e t i o n  u n d e r  5 39-71-2907, 

MCA. The r e c o r d  i s  n o t  s u f f i c i e n t  t o  a l l o w  u s  t o  d e t e r m i n e  

t h e  e x t e n t  o f  t h e  p e n a l t y  as  t o  e i t h e r  med ica l  b e n e f i t s  o r  

t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s  f ound  t o  b e  d u e  o n  J u l y  

25 ,  1983.  I n  a d d i t i o n ,  it would n o t  b e  a p p r o p r i a t e  f o r  u s  t o  

a t t e m p t  t o  make a  d e c i s i o n  t h a t  5 39-71-2907, MCA, commits  t o  

t h e  d i s c r e t i o n  o f  t h e  Worke r s '  Compensa t ion  j udge .  



I n  r e g a r d  t o  I s s u e  2 ( a )  and ( b ) ,  w e  remand t h e  c a u s e  t o  

t h e  Workers '  Compensat ion C o u r t  f o r  d e t e r m i n a t i o n  a s  t o  t h e  

e x t e n t  o f  t h e  p e n a l t y ,  i f  a n y ,  t o  b e  c h a r g e d  upon t h o s e  

b e n e f i t s  which  w e r e  due  on  J u l y  25 ,  1983.  
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Did t h e  t e m p o r a r y  t o t a l  d i s a b i l i t y  r a t e  awarded t h e  

c l a i m a n t  p r o p e r l y  i n c l u d e  a l l  wages e a r n e d  a t  t h e  t i m e  o f  h i s  

i n  j u r y ?  

On March 3 ,  1983 ,  t h e  Workers '  Compensat ion C o u r t  en-  

t e r e d  f i n d i n g s  o f  f a c t ,  c o n c l u s i o n s  o f  l aw and  judgment  i n  

Putnam v .  Edson E x p r e s s ,  I n c . ,  and  Home I n s u r a n c e  Company. 

The Edson E x p r e s s  c a s e  i n v o l v e d  a  c l a i m  by  t h e  p r e s e n t  c l a i m -  

a n t  f o r  a d d i t i o n a l  t e m p o r a r y  t o t a l  d i s a b i l i t y  b a s e d  on  i n j u -  

r ies from t h e  J a n u a r y  1 6 ,  1981  a c c i d e n t ,  which  h e  c l a i m e d  had  

been  a g g r a v a t e d  by  t h e  Oc tobe r  6 ,  1981  a c c i d e n t .  The Work- 

ers '  Compensa t ion  C o u r t  c o n c l u d e d  t h a t  c l a i m a n t  was n o t  

t e m p o r a r i l y  t o t a l l y  d i s a b l e d  a s  a r e s u l t  o f  t h e  J a n u a r y  1 6 ,  

1981 a c c i d e n t  and t h a t  t h e  J a n u a r y  a c c i d e n t  was n o t  t h e  

p r o x i m a t e  c a u s e  o f  c l a i m a n t ' s  c u r r e n t  c o n d i t i o n .  The c o u r t  

f u r t h e r  p o i n t e d  o u t  t h a t  c l a i m a n t  had r e c e i v e d  t e m p o r a r y  

t o t a l  d i s a b i l i t y  b e n e f i t s  o f  $219 p e r  week from J a n u a r y  1 6 ,  

1981 t o  on  o r  a b o u t  November 1 0 ,  1981 ,  a t  which  t i m e  t h e  

t e m p o r a r y  t o t a l  b e n e f i t s  w e r e  t e r m i n a t e d  by  t h e  i n s u r a n c e  

c a r r i e r .  The c o u r t  n o t e d ,  "The i n s u r e r  h a s  c o n t i n u e d  t o  pay  

b i w e e k l y  p a r t i a l  compensa t ion  b e n e f i t s  t o  t h e  c l a i m a n t  a t  t h e  

maximum $109.50 r a t e . "  The c o u r t  a l s o  s p e c i f i e d  t h a t  t h e  

e v i d e n c e  was i n s u f f i c i e n t  t o  a l l o w  t h e  c o u r t  t o  make a d e t e r -  

m i n a t i o n  o f  t h e  permanent  p a r t i a l  d i s a b i l i t y  b e n e f i t s  t o  

which t h e  c l a i m a n t  may be e n t i t l e d .  T h e r e  i s  no  f u r t h e r  

e x p l a n a t i o n  o f  t h e  S t a t e  Fund ' s  payment o f  p a r t i a l  compensa- 

t i o n  b e n e f i t s  o f  $109.50 from November 1 0 ,  1981  t o  on o r  



a b o u t  March 3 ,  1983.  The o r d e r  d o e s  e s t a b l i s h  t h a t  t h e r e  had 

been no  award o f  permanent  p a r t i a l  d i s a b i l i t y  b e n e f i t s .  

C l a i m a n t  was i n j u r e d  on  O c t o b e r  6 ,  1981 ,  w h i l e  e a r n i n g  

$6 p e r  h o u r  o r  $240 p e r  week from Leonard N i e l s e n .  C l a i m a n t  

s t a t e s  t h a t  t h i s  t e m p o r a r y  j o b  was t o  l a s t  o n l y  a  few d a y s ,  

and t h a t  h e  began work ing  f o r  N e i l s e n  i n  O c t o b e r  1981  i n  

o r d e r  t o  d e t e r m i n e  w h e t h e r  he  was a g a i n  c a p a b l e  o f  work ing .  

C l a i m a n t  a r g u e s  t h a t  t h e  employment w i t h  N i e l s e n  was 

o n l y  t e m p o r a r y  employment and t h a t  h i s  permanent  employment 

r a t e  was $340 p e r  week, which  h e  had r e c e i v e d  w h i l e  work ing  

f o r  Edson E x p r e s s  p r i o r  t o  J a n u a r y  1 6 ,  1981.  I n  t h e  a l t e r n a -  

t i v e ,  h e  a r g u e s  t h a t  t h e  amount o f  $109.50 p e r  week compensa- 

t i o n  b e n e f i t s  f rom Home I n s u r a n c e  Company s h o u l d  b e  added  t o  

t h e  Ne i l - s en  week ly  wage o f  $240. 

S e c t i o n  39-71-701 ( I ) ,  MCA, i n  p e r t i n e n t  p a r t  p r o v i d e s :  

"(1) Weekly compensa t ion  b e n e f i t s  f o r  
i n j u r y  p r o d u c i n g  t o t a l  t e m p o r a r y  d i s a b i l -  
i t y  s h a l l  b e  66 2 /3% o f  t h e  wages re- 
c e i v e d  a t  t h e  t i m e  o f  t h e  i n j u r y .  . . ." 

S e c t i o n  39-71-116, MCA, d e f i n e s  " t e m p o r a r y  t o t a l  d i s a b i l - i t y "  

and "wages" a s  f o l l o w s :  

" ( 1 9 )  'Temporary t o t a l  d i s a b i l i t y '  means 
a  c o n d i t i o n  r e s u l t i n g  from an i n j u r y  a s  
d e f i n e d  i n  t h i s  c h a p t e r  t h a t  r e s u l t s  i n  
t o t a l  l o s s  o f  wages and e x i s t s  u n t i l  t h e  
i n j u r e d  worke r  i s  a s  f a r  r e s t o r e d  a s  t h e  
permanent  c h a r a c t e r  o f  t h e  i n j u r i e s  w i l l  
p e r m i t .  D i s a b i l i t y  s h a l l  b e  s u p p o r t e d  by  
a  p r e p o n d e r a n c e  o f  m e d i c a l  e v i d e n c e .  

" ( 2 0 )  'Wages' means t h e  a v e r a g e  g r o s s  
e a r n i n g s  r e c e i v e d  b y  t h e  employee a t  t h e  
t i m e  o f  t h e  i n j u r y  f o r  t h e  u s u a l  h o u r s  o f  
employment i n  a  week, and o v e r t i m e  i s  n o t  
t o  b e  c o n s i d e r e d .  . . ." 

A t  t h e  t i m e  o f  t h e  O c t o b e r  6 ,  1981  a c c i d e n t ,  c l a i m a n t  

was r e c e i v i n g  a  weekly  wage o f  $240. T h a t  amount c o n s t i t u t e s  

h i s  " a v e r a g e  g r o s s  e a r n i n g s "  u n d e r  t h e  s t a t u t e .  The f a c t s  d o  

n o t  d e m o n s t r a t e  a  r e a s o n  f o r  c o n c l u d i n g  t h a t  t h e  wages p a i d  

by  a  d i f f e r e n t  employe r  n i n e  months  p r i o r  t o  t h e  p r e s e n t  



i n j u r y  c a n  b e  c o n s i d e r e d  a s  t h e  a v e r a g e  g r o s s  e a r n i n g s  a t  t h e  

t i m e  o f  i n  j u r y .  

W e  c o n c l u d e  t h e r e  i s  n o  b a s i s  f o r  u s i n g  t h e  $340 p e r  

week p a i d  p r i o r  t o  J a n u a r y  1 6 ,  1 9 8 1  a s  t h e  p e r m a n e n t  employ-  

m e n t  r a t e  f o r  c l a i m a n t  a t  t h e  t i m e  o f  t h e  O c t o b e r  6 ,  1 9 8 1  

a c c i d e n t .  

C l a i m a n t  a r g u e s  i n  t h e  a l t e r n a t i v e  t h a t  h i s  w a g e s  a s  o f  

O c t o b e r  6 ,  1 9 8 1  s h o u l d  i n c l u d e  t h e  $109 .50  b e i n g  p a i d  a s  

p a r t i a l  c o m p e n s a t i o n  b e n e f i t s  by t h e  i n s u r a n c e  company f o r  

h i s  f o r m e r  e m p l o y e r ,  Edson  E x p r e s s .  The r e c o r d  i s  i n c o m p l e t e  

as  t o  t h e  n a t u r e  o f  t h e  $109.50 p a y m e n t s  b e i n g  made by H o m e  

I n s u r a n c e .  The amount  o f  t h e  $109.50 payment  i s  5 0 %  o f  t h e  

t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s  o f  $ 2 1 9 . 0 0 ,  w h i c h  was  

awarded  i n  c o n n e c t i o n  w i t h  t h e  J a n u a r y  1 6  Edson E x p r e s s  

a c c i d e n t .  T h i s  s u g g e s t s  t h a t  s u c h  p a y m e n t s  may be i n  t h e  

n a t u r e  o f  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  b e n e f i t  p a y m e n t s .  

C l a i m a n t  a r g u e s  t h a t  t h e  $109 .50  s h o u l d  b e  a d d e d  t o  h i s  

$240 .00  w e e k l y  wage i n  c o m p u t i n g  t h e  t e m p o r a r y  t o t a l  d i s a b i l -  

i t y  b e n e f i t s  t o  w h i c h  h e  i s  e n t i t l e d  f o r  t h e  O c t o b e r  6  a c c i -  

d e n t .  T h i s  t y p e  o f  s t a c k i n g  would  n o t  b e  p r o p e r .  I t  i s  n o t  

c o m p a r a b l e  t o  t h e  s t a c k i n g  o f  w a g e s  f r o m  c o n c u r r e n t  employ-  

rnent w h i c h  h a s  b e e n  a p p r o v e d  i n  o t h e r  c a s e s .  I n  t h i s  i n -  

s t a n c e ,  it would b e  u n f a i r  t o  i n c l u d e  t h e  $109.50 p a y m e n t s  i n  

t h e  w e e k l y  wage a n d  p a y  2 / 3  o f  t h a t  $109.50 a s  a  p a r t  o f  t h e  

t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s ,  w h i l e  t h e  c l a i m a n t  a t  

t h e  same t i m e  r e c e i v e d  t h e  $109.50 p a y m e n t s  f rom Home I n s u r -  

a n c e  i n  c o n n e c t i o n  w i t h  t h e  o t h e r  a c c i d e n t .  

We t h e r e f o r e  a f f i r m  t h e  a w a r d  o f  t e m p o r a r y  t o t a l  d i s -  

a b i l i t y  b y  t h e  W o r k e r s '  C o m p e n s a t i o n  C o u r t  b a s e d  upon t h e  

a v e r a g e  w e e k l y  wage o f  $240 .00 .  

W e  remand t h i s  c a u s e  t o  t h e  W o r k e r s '  C o m p e n s a t i o n  C o u r t  

f o r  f u r t h e r  a c t i o n  i n  a c c o r d a n c e  w i t h  t h i s  o p i n i o n .  



We concur :  

t 


