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M r .  J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  t h e  
C o u r t .  

T h i s  i s  an  a p p e a l  from a n  o r d e r  o f  t h e  D i s t r i c t  C o u r t ,  

Twe l f th  J u d i c i a l  D i s t r i c t ,  d i s m i s s i n g  f o r f e i t u r e  p r o c e e d i n g s  

a g a i n s t  a n  a u t o m o b i l e  on t h e  g r o u n d s  t h a t  p r o p e r  n o t i c e  o f  

s e i z u r e  and i n t e n t i o n  t o  i n s t i t u t e  f o r f e i t u r e  p r o c e e d i n g s  was 

n o t  s e n t  t o  t h e  owner w i t h i n  f o r t y - f i v e  d a y s  o f  t h e  s e i z u r e  

a s  r e q u i r e d  by  s e c t i o n  44-12-201, MCA. 

Ricky Hendr i ckson  was a r r e s t e d  on J a n u a r y  2 5 ,  1984 ,  f o r  

h a v i n g  LSD and  m a r i j u a n a  i n  h i s  p o s s e s s i o n  w h i l e  d r i v i n g  h i s  

Ford  LTD t o  G r e a t  F a l l s .  A s  a u t h o r i z e d  by  s e c t i o n  44-12-103, 

MCA, t h e  c a r  was s e i z e d  and impounded by  t h e  H i l l  County  

S h e r i f f ' s  Depar tment .  P u r s u a n t  t o  s e c t i o n  44-12-201, MCA, 

n o t i c e  o f  t h e  s e i z u r e  o f  t h e  c a r ,  a l o n g  w i t h  t h e  County 

A t t o r n e y ' s  i n t e n t i o n  t o  i n s t i t u t e  f o r f e i t u r e  p r o c e e d i n g s  

a g a i n s t  i t ,  was s e n t  t o  Hendr ickson  w i t h i n  f o r t y - f i v e  d a y s  o f  

t h e  s e i z u r e .  The n o t i c e  was s u f f i c i e n t  i n  a l l  r e s p e c t s  b u t  

one:  it d i d  n o t  i n f o r m  Hendr i ckson  t h a t  h e  mus t  f i l e  a n  

answer  w i t h i n  t w e n t y  d a y s  o f  t h e  m a i l i n g  o f  t h e  n o t i c e  o r  

f a c e  d e f a u l t  judgment.  An answer  was n o t  f i l e d  and on March 

2 7 ,  1984 ,  d e f a u l t  judgment was e n t e r e d .  

On A p r i l  5 ,  1984 ,  H e n d r i c k s o n ' s  a t t o r n e y  f i l e d  a  mo t ion  

f o r  r e l i e f  f rom t h e  d e f a u l t  judgment on t h e  g r o u n d s  t h a t  t h e  

n o t i c e  d i d  n o t  comply w i t h  r e q u i r e m e n t s  o f  due  p r o c e s s  o r  

Montana R u l e s  o f  C i v i l  P r o c e d u r e .  The H i l l  County A t t o r n e y  

a g r e e d  t h a t  t h e  n o t i c e  was d e f i c i e n t  and d i d  n o t  c o n t e s t  t h e  

mo t ion  f o r  r e l i e f .  I n s t e a d ,  h e  f i l e d  an  amended n o t i c e  o f  

i n t e n t i o n  t o  i n s t i t u t e  f o r f e i t u r e  p r o c e e d i n g s ,  t h o u g h  more 

t h a n  f o r t y - f i v e  d a y s  had p a s s e d  s i n c e  t h e  c a r  was s e i z e d .  On 

May 21,  1984 ,  Hendr i ckson  f i l e d  a  mo t ion  t o  d i s m i s s .  H e  

a r g u e d  t h a t  t h e  amended n o t i c e  c a n n o t  r e l a t e  back  t o  t h e  



f i l i n g  o f  t h e  o r i g i n a l  n o t i c e ,  s o  t h a t  t h e  f o r t y - f i v e  day 

n o t i c e  r e q u i r e m e n t  o f  s e c t i o n  44-12-201, MCA, was n o t  

complied w i t h .  Judge Chan E t t i e n  a g r e e d  w i t h  t h i s  argument 

and d i s m i s s e d  t h e  c a s e  on J u l y  13 ,  1984. 

I t  i s  conceded by b o t h  p a r t i e s  t o  t h i s  a p p e a l  t h a t  t h e  

n o t i c e  o f  s e i z u r e  and i n t e n t i o n  t o  i n s t i t u t e  f o r f e i t u r e  

p r o c e e d i n g s  which was i s s u e d  by t h e  H i l l  County S h e r i f f  and 

s e r v e d  on Hendrickson was d e f e c t i v e  and v i o l a t i v e  o f  due 

p r o c e s s .  The p a r t i e s  a l s o  concede t h a t  t h i s  d e f e c t i v e  n o t i c e  

d e p r i v e d  t h e  D i s t r i c t  Cour t  o f  j u r i s d i c t i o n  t o  e n t e r  d e f a u l t  

judgment. W e  a g r e e .  T h e r e f o r e ,  t h e  s o l e  i s s u e  t o  b e  

r e s o l v e d  i s  whether  t h e  d e f e c t i v e  n o t i c e ,  t i m e l y  f i l e d  i n  

accordance  w i t h  s e c t i o n  44-12-201, MCA, c o u l d  be  amended 

though more t h a n  f o r t y - f i v e  days  had passed  s i n c e  t h e  

au tomobi le  sough t  t o  be  f o r f e i t e d  was s e i z e d .  

A p p e l l a n t  a r g u e s  t h a t ,  a s  a  c i v i l  a c t i o n ,  t h e  

f o r f e i t u r e  p roceed ings  under  s e c t i o n  44-12-201 shou ld  be  

governed by t h e  Montana Rules  o f  C i v i l  P rocedure .  

S p e c i f i c a l l y  a p p e l l a n t  c i t e s  t o  Rule 4 ( D )  ( 7 )  , M.R.Civ.P., 

which r e a d s :  

"Amendment. A t  any t i m e ,  i n  i t s  
d i s c r e t i o n ,  and upon such  n o t i c e  and 
t e r m s  a s  it deems j u s t ,  t h e  c o u r t  may 
a l l o w  any p r o c e s s  o r  p roof  o f  s e r v i c e  
t h e r e o f  t o  be  amended u n l e s s  it c l e a r l y  
a p p e a r s  t h a t  m a t e r i a l  p r e j u d i c e  would 
r e s u l t  t o  t h e  s u b s t a n t i a l  r i g h t s  o f  t h e  
p a r t y  a g a i n s t  whom t h e  p r o c e s s  i s s u e d . "  

T h i s  r u l e ,  a p p e l l a n t  c o n t e n d s ,  e x p r e s s e s  t h e  p h i l o s o p h y  o f  

c i v i l  p rocedure  favored  today :  t h a t  c a s e s  shou ld  b e  d e c i d e d  

on t h e i r  m e r i t s ,  and n o t  be  d i s m i s s e d  due t o  p r o c e d u r a l  

d e f e c t s .  I n  s u p p o r t  o f  t h i s  c o n t e n t i o n ,  a p p e l l a n t  c i t e s  t o  

Meyers v. I n t e r w e s t  Corp. (Utah 19811, 632 P.2d 879. I n  

Meyers t h e  p l a i n t i f f  f i l e d  a compla in t  on t h e  f i n a l  day  o f  a  



f o u r  y e a r  s t a t u t e  o f  l i m i t a t i o n s  p e r i o d .  Approx ima te ly  t w o  

y e a r s  a f t e r  summons was i s s u e d  t h e  d e f e n d a n t ,  h a v i n g  f a i l e d  

t o  f i l e  an answer ,  f i l e d  a  mo t ion  t o  d i s m i s s  on t h e  g r o u n d s  

t h a t  t h e  summons s t a t e d  t h a t  d e f e n d a n t  had t w e n t y  d a y s  t o  

answer  when t h e  law a l l o w e d  t h i r t y  d a y s .  The Utah  t r i a l  

c o u r t  d e n i e d  t h e  mo t ion  t o  d i s m i s s  and  a l l o w e d  t h e  summons t o  

he amended d e s p i t e  t h e  f a c t  t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  

had r u n .  C i t i n g  t o  r u l e  4 ( h )  o f  t h e  Utah  R u l e s  o f  C i v i l  

P r o c e d u r e ,  which i s  i d e n t i c a l  t o  Ru le  4 ( ~ )  ( 7 ) ,  M.R.Civ.P., 

s u p r a ,  t h e  Utah  Supreme C o u r t  found t h a t  a l l o w i n g  an 

amendment d i d  n o t  amount t o  m a t e r i a l  p r e j u d i c e  t o  t h e  r i g h t s  

o f  t h e  p a r t y  a g a i n s t  whom p r o c e s s  i s s u e d .  I n  a d d i t i o n  it 

found t h a t  t h e  d e f e c t  i n  t h e  summons was i n c o n s e q u e n t i a l ,  and 

t h e r e f o r e  t h e  p a s s a g e  o f  t i m e  d i d  n o t  d e p r i v e  t h e  t r i a l  c o u r t  

o f  j u r i s d i c t i o n  t o  p e r m i t  an  amendment. S p e c i f i c a l l y  t h e  

Utah c o u r t  h e l d  t h a t  t h e  t r i a l  c o u r t  had j u r i s d i c t i o n  t o  

e n t e r t a i n  a  mo t ion  t o  amend summons a f t e r  t h e  s t a t u t e  o f  

l i m i t a t i o n s  had r u n .  F u r t h e r ,  it h e l d  t h a t  t h e  amendment 

r e l a t e d  back  t o  t h e  i n i t i a l  summons, j u s t  a s  amendments t o  

c o m p l a i n t s  r e l a t e  back  t o  t h e  f i l i n g  o f  t h e  i n i t i a l  c o m p l a i n t  

u n d e r  Ru le  1 5 ( e ) ,  Utah R u l e s  o f  C i v i l  P r o c e d u r e .  ( R u l e  

15 (c) , M.R.Civ. P . )  

W e  have  no q u a r r e l  w i t h  t h e  r e a s o n i n g  used  o r  t h e  

d e c i s i o n  r e a c h e d  i n  Meyers.  W e  d o  n o t  b e l i e v e  however ,  t h a t  

Meyers c a n  b e  c o n v i n c i n g l y  a n a l o g i z e d  t o  t h e  c a s ~  a t  hand.  

T h i s  a c t i o n  f o r  f o r f e i t u r e  i s  based  on a  p r o c e d u r e  a u t h o r i z e d  

by C h a p t e r  12  o f  T i t l e  44 o f  t h e  Montana Code. S e c t i o n  

44-12-201 r e a d s  a s  f o l l o w s :  

"Notice o f  s e i z u r e  and  i n t e n t i o n  t o  
i n s t i t u t e  f o r f e i t u r e  p r o c e e d i n g s .  A 
p e a c e  o f f i c e r  o r  an  o f f i c e r  o f  t h e  
s e i z i n g  agency  who s e i z e s  a n y  proper ty  
o t h e r  t h a n  c o n t r o l l e d  s u b s t a n c e s  u n d e r  



t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  s h a l l ,  
w i t h i n  45 days  o f  t h e  s e i z u r e s ,  f i l e  a  
n o t i c e  of t h e  s e i z u r e  and i n t e n t i o n  t o  
i n s t i t u t e  f o r f e i t u r e  p r o c e e d i n g s  w i t h  t h e  
c l e r k  o f  t h e  d i s t r i c t  c o u r t  o f  t h e  coun ty  
i n  which t h e  s e i z u r e  o c c u r s ,  and t h e  
c l e r k  s h a l l  s e r v e  n o t i c e  t h e r e o f  on a l l  
owners o r  c l a i m a n t s  o f  t h e  p r o p e r t y  by 
one o f  t h e  f o l l o w i n g  methods . . . " 
(Emphasis added. ) 

The language o f  t h i s  s t a t u t e  i s  mandatory.  Not ice  o f  s e i z u r e  

and i n t e n t  t o  i n s t i t u t e  f o r f e i t u r e  p r o c e e d i n g s  must be  s e r v e d  

on t h e  owners o f  t h e  p r o p e r t y  w i t h i n  f o r t y - f i v e  days .  Th.ere 

i s  no p r o v i s i o n  i n  Chap te r  12 f o r  a n  e x t e n s i o n  o f  t h i s  t i m e  

l i m i t .  D e s p i t e  t h i s ,  a p p e l l a n t  u r g e s  t h a t  Rule 4 ( D l  ( 7 )  , 

M.R.Civ.P. be  a p p l i e d ,  a s  p e r  t h e  Meyers c a s e ,  t o  a l l o w  

amended n o t i c e  a f t e r  f o r t y - f i v e  days .  W e  r e f u s e  t o  do s o  and 

a f f i r m  t h e  D i s t r i c t  Cour t  f o r  t h e  f o l l o w i n g  r e a s o n s .  

F i r s t ,  t h e  s t a t u t e  invo lved  i n  t h i s  c a s e  i s  an 

e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  t h a t  p r o p e r t y  may n o t  be  s e i z e d  

w i t h o u t  a p r i o r  f a c t f i n d i n g  h e a r i n g .  Though t h e  Supreme 

Cour t  h a s  upheld  such  f o r f e i t u r e  s t a t u t e s  a s  i n v o l v i n g  

e x t r a o r d i n a r y  s i t u a t i o n s ,  Calero-Toledo v. Pearson Yacht 

Leas ing  Co. ( 1 9 7 4 ) ,  416 U.S. 663, 94 S.Ct.  2080, 40 L.Ed.2d 

452, w e  concur  w i t h  t h e  Wisconsin Cour t  i n  S t a t e  v .  Rosen 

( W i s c .  1 9 7 6 ) ,  240 N.W.2d 168,  t h a t  because  such s e i z u r e s  a r e  

e x  p a r t e ,  t h e  s t a t u t o r y  s a f e g u a r d s  shou ld  b e  r i g i d l y  adhered  

t o .  I n  Rosen t h e  Wisconsin Cour t  d i s c u s s e d  t h e  p r o c e d u r a l  

r e q u i r e m e n t s  i n  f o r f e i t u r e  a c t i o n s  under  a  s t a t u t e  v e r y  

s i m i l a r  t o  t h e  one a t  i s s u e  i n  t h i s  c a s e .  On May 29,  1974 

David Rosen had h i s  c a r  s e i z e d  by t h e  p o l i c e  i n  accordance  

w i t h  t h e  Uniform C o n t r o l l e d  Subs tances  A c t  o f  Wisconsin.  On 

June  12 ,  1974, p a p e r s  were s e r v e d  t h a t  commenced t h e  

f o r f e i t u r e  a c t i o n .  On September 9 ,  1974,  Rosen f i l e d  a 

motion t o  d i s m i s s  on t h e  grounds  t h a t  a  h e a r i n g  had n o t  been 



set  w i t h i n  t h e  s i x t y  day t i m e  p e r i o d  p rov ided  by s t a t u t e .  

The t r i a l  c o u r t  g r a n t e d  t h e  motion.  The Wisconsin Supreme 

C o u r t  a f f i r m e d ,  s t a t i n g  t h a t  i n  f o r f e i t u r e  a c t i o n s  s a f e g u a r d s  

which a r e  s t a t u t o r i l y  p rov ided  should  b e  s t r i c t l y  c o n s t r u e d .  

T h e r e f o r e ,  t h e  c o u r t  c o n t i n u e d ,  t i m e  l i m i t a t i o n s  p rov ided  by 

s t a t u t e  must be c o n s i d e r e d  mandatory. F o r f e i t u r e  s t a t u t e s  

seek :  

" t o  p r o v i d e  a  prompt a d j u d i c a t i o n  o f  t h e  
i s s u e s  invo lved  i n  t h e  f o r f e i t u r e  
p r o c e e d i n g ,  and s e e k  t o  m i t i g a t e  t h e  
h a r s h  e f f e c t s  o f  t h e  s e i z u r e  and 
f o r f e i t u r e  p r o c e e d i n g  . . . The i n t e r e s t  
o f  t h e  s t a t e  and t h e  p u b l i c  i n  
c o n t r o l l i n g  t h e  d r u g  t r a f f i c ,  which t h e  
f o r f e i t u r e  a c t i o n  i s  des igned  t o  p r o t e c t ,  
i s  a d e q u a t e l y  s e r v e d  by t h e  i n i t i a l  
s e i z u r e .  The i n t e r e s t s  o f  t h e  p o s s i b l y  
i n n o c e n t  owner shou ld  l i k e w i s e  be  
p r o t e c t e d  by s t r i c t  compl iance  w i t h  t h e  
p r o c e d u r a l  mandate o f  [ t h e  s t a t u t e ] . "  
Rosen, 240 N.W.2d a t  172. 

W e  a g r e e .  The S t a t e ' s  r e l i a n c e  on Meyers v .  I n t e r w e s t  Corp. ,  

a l o n g  w i t h  i t s  i n s i s t e n c e  t h a t  Rule 4 ( D )  ( 7 ) ,  M.R.Civ.P., b e  

a p p l i e d  t o  t h i s  c a s e ,  misses t h e  e s s e n t i a l  p o i n t  t h a t  t h e  

s e i z u r e  and f o r f e i t u r e  s t a t u t e s  a t  i s s u e  a r e  s p e c i a l  i n  t h a t  

t h e y  a l l o w  a n  ex p a r t e  t a k i n g  o f  p e r s o n a l  p r o p e r t y .  No such  

s t a t u t e s  a r e  a t  i s s u e  i n  Meyers and f o r  t h a t  r e a s o n  w e  f i n d  

t h a t  c a s e  u n p e r s u a s i v e .  

Second, i n  a d d i t i o n  t o  t h e  r e q u i r e m e n t  t h a t  n o t i c e  o f  

s e i z u r e  and i n t e n t i o n  t o  i n s t i t u t e  f o r f e i t u r e  p r o c e e d i n g s  be  

g i v e n  w i t h i n  f o r t y - f i v e  d a y s ,  s e c t i o n  44-12-202, MCA p r o v i d e s  

tha t .  w i t h i n  twenty  d a y s  a f t e r  t h e  m a i l i n g  o r  p u b l i c a t i o n  o f  

n o t i c e ,  t h e  owner o f  t h e  p r o p e r t y  s h a l l  f i l e  a  v e r i f i e d  

answer t o  t h e  a l l e g a t i o n s  c o n c e r n i n g  t h e  u s e  o f  t h e  p r o p e r t y .  

No e x t e n s i o n  o f  t i m e  f o r  f i l i n g  t h e  answer may h e  g r a n t e d .  

F u r t h e r ,  s e c t i o n  44-12-203, MCA, p r o v i d e s  t h a t  t h e r e  i s  a  

r e b u t t a b l e  presumpt ion  o f  f o r f e i t u r e  o f  t h e  p r o p e r t y  and t h a t  



if a v e r i f i e d  answer  i s  n o t  f i l e d  w i t h i n  t w e n t y  d a y s  a f t e r  

m a i l i n g  o r  p u b l i s h i n g  n o t i c e ,  t h e  c o u r t  upon mot ion  "must  

o r d e r  t h e  p r o p e r t y  f o r f e i t e d  t o  t h e  s t a t e . "  The s t r i c t  

r e q u i r e m e n t s  o f  t h e s e  s t a t u t e s  i n d i c a t e s  t h e  no-nonsense  

a t t i t u d e  o f  t h e  d r a f t e r s  w i t h  r e s p e c t  t o  d r u g  t r a f f i c .  Bu t  

j u s t  a s  t h e s e  s t a t u t e s  impose s t r i c t  r e q u i r e m e n t s ,  t h e y  mus t  

be  e n f o r c e d  s o  a s  t o  a v o i d ,  t o  t h e  g r e a t e s t  e x t e n t  p o s s i b l e ,  

p r e j u d i c i n g  t h e  r i g h t s  o f  t h e  p a r t y  a g a i n s t  whom t h e y  a r e  

d i r e c t e d .  S i n c e ,  i n  e f f e c t ,  a  p a r t y  whose p r o p e r t y  i s  s e i z e d  

u n d e r  t h e s e  s t a t u t e s  mus t  answer  w i t h i n  t w e n t y  d a y s  o r  l o s e  

t h e  p r o p e r t y ,  t h e r e  i s  s t r o n g  r e a s o n  t o  i n s i s t  t h a t  t h e  S t a t e  

p r o v i d e  p r o p e r  n o t i c e  so a s  t o  p r o t e c t  t h e  i n n o c e n t  p e r s o n  

from t h e  u n w i t t i n g  s u r r e n d e r  o f  h i s  p r o p e r t y .  

T h i r d ,  even  i f  t h e  S t a t e  c o u l d  d e m o n s t r a t e  t h a t  Rule  

4 ( D )  ( 7 )  s h o u l d  a p p l y  i n  t h i s  c a s e ,  no  amendment would b e  

a  1 lowed. F o r  c o n t r a r y  t o  t h e  c o n t e n t i o n  o f  t h e  S t a t e ,  

a l l o w i n g  an amendment t o  t h i s  p r o c e s s  beyond t h e  l i m i t a t i o n  

p e r i o d  would s i g n i f i c a n t l y  p r e j u d i c e  H e n d r i c k s o n ' s  r i g h t s .  

The v e r y  e x e r c i s e  o f  t h e  s e i z u r e  and  f o r f e i t u r e  s t a t u t e s  by  

t h e  S t a t e  i s  a  s e r i o u s  i n f r i n g e m e n t  o n  t h e  r i g h t s  o f  t h e  

p a r t y  whose p r o p e r t y  i s  s e i z e d  w i t h o u t  a h e a r i n g .  Such a  

p r o c e d u r e  i s  a l l o w e d  o n l y  b e c a u s e  it i s  c o n s i d e r e d  a  

s i g n i f i c a n t  weapon i n  t h e  b a t t l e  a g a i n s t  d r u g  t r a f f i c k i n g .  

To a s s e r t ,  a s  t h e  S t a t e  d o e s ,  t h a t  t h e r e  i s  no p r e j u d i c e  t o  

Hendr i ckson  by a l l o w i n g  amended n o t i c e  n i n e t y - f i v e  d a y s  a f t e r  

s e i z u r e  and f i f t y  d a y s  p a s t  t h e  s t a t u t o r y  r e q u i r e m e n t  i s  

s i m p l y  u n r e a s o n a b l e .  By a d h e r i n g  t o  d u e  p r o c e s s  and 

s t a t u t o r y  r e q u i r e m e n t s ,  t h e  S t a t e  e n s u r e s  t h e  r i g h t s  o f  t h e  

p e r s o n  c h a r g e d ,  and p e r m i t s  t h e  i n n o c e n t  p e r s o n  t o  r e g a i n  t h e  

u s e  o f  h i s  p r o p e r t y  a s  r a p i d l y  a s  p o s s i b l e .  To a l l o w  amended 

n o t i c e  p a s t  t h e  l i m i t a t i o n  p e r i o d  u n d e r  s e c t i o n  44-12-201, 



MCA, would have the potential for serious infringement of the 

rights of innocent persons. 

The decision of the District Court is affirmed. 

We concur: 


