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M r .  J u s t i c e  L. C .  Gulbrandson d e l i v e r e d  t h e  Opinion o f  t h e  
Cour t  

Defendant  appea 1s from a  c o n v i c t i o n  o f  f e l o n y  sexua 1 

a s s a u l t  p u r s u a n t  t o  s e c t i o n  45-5-502, MCA, f o l l o w i n g  a  j u r y  

t r i a l  i n  t h e  F i r s t  J u d i c i a l  D i s t r i c t ,  Lewis and C l a r k  County, 

on May 1 6 ,  1984. W e  a f f i r m .  

School  o f f i c i a l s  n o t i f i e d  t h e  a u t h o r i t i e s  on October  

2 4 ,  1983, t h a t  d e f e n d a n t  was a l l e g e d  t o  have committed s e x u a l  

a s s a u l t  upon h i s  f i v e - y e a r - o l d  d a u g h t e r .  R i t a  P i c k e r i n g ,  a  

s o c i a l  worker  from t h e  w e l f a r e  d e p a r t m e n t ,  removed t h e  c h i l d  

from s c h o o l  on October  26 i n  o r d e r  t o  i n t e r v i e w  h e r .  

P i c k e r i n g  and a  s h e r i f f ' s  depar tment  d e t e c t i v e  conducted  and 

r e c o r d e d  an i n t e r v i e w  o f  t h e  c h i l d  and a s  a  r e s u l t  s h e  was 

removed from d e f e n d a n t ' s  home and p l a c e d  i n  f o s t e r  c a r e .  

I n  t h e  i n t e r v i e w ,  t h e  c h i l d  d e s c r i b e d  how h e r  f a t h e r  

had fo rced  h e r  t o  p l a y  w i t h  h i s  "winker  d i n k e r ; "  s h e  used 

a n a t o m i c a l l y  c o r r e c t  d o l l s  t o  demons t ra te  how s h e  was f o r c e d  

t o  m a s t u r b a t e  d e f e n d a n t  and perform o r a l  s e x ;  s h e  d e s c r i b e d  

t h e  c o l o r ,  t a s t e  and s m e l l  o f  e j a c u l a t e ;  s h e  t o l d  P i c k e r i n g  

t h a t  t h e  d e f e n d a n t  had touched h e r ,  sucked h e r  "boob ies"  and 

g o t t e n  on t o p  o f  h e r  and p u t  h i s  p e n i s  i n s i d e  h e r ;  s h e  used 

t h e  d o l l s  t o  demons t ra te  how h e r  f a t h e r  had "humped" h e r ;  s h e  

s a i d  t h a t  s h e  "b leeded"  a f t e r  t h e s e  a c t i v i t i e s ;  and s h e  

d e s c r i b e d  a  v i d e o t a p e  h e r  f a t h e r  made o f  t h e s e  a c t i v i t i e s .  

The d e f e n d a n t  was a r r e s t e d  on February  1, 1984 and 

charged w i t h  s e x u a l l y  a s s a u l t i n g  h i s  d a u g h t e r  on a  number o f  

o c c a s i o n s  o v e r  t h e  p e r i o d  o f  a y e a r ,  w i t h  t h e  l a s t  a s s a u l t  

o c c u r r i n g  October  25, 1983. He p l e d  n o t  g u i l t y  and a  j u r y  

t r i a l  was h e l d  on May 1 4 ,  15 and 1 6 ,  1984. 

A t  t r i a l ,  t h e  S t a t e  produced t h e  c h i l d ' s  t e s t i m o n y  

t h r o u g h  a  v i d e o t a p e  t a k e n  a t  h e r  f o s t e r  home. R i t a  P i c k e r i n g  



and t h e  f o s t e r  mother  t e s t i f i e d  t h a t  t h e  c h i l d ' s  e a r l i e r  

s t a t e m e n t s  and i n t e r v i e w s  were c o n s i s t e n t  w i t h  t h e  v i d e o t a p e d  

t e s t imony .  A c l i n i c a l  p s y c h o l o g i s t  who had examined t h e  

c h i l d  t e s t i f i e d  t h e  d e s c r i p t i o n  o f  s e x u a l  a c t i v i t y  was beyond 

t h a t  which s h e  would be  a b l e  t o  f a n t a s i z e ;  h e r  t e rmino logy  

was c o n s i s t e n t  w i t h  t h a t  o f  a  f i v e  o r  s i x  y e a r  o l d ;  and it 

would b e  v e r y  u n l i k e l y  t h a t  she  cou ld  have p icked  up such  

i n f o r m a t i o n  from watch ing  pornography o r  o t h e r  p e o p l e  engaged 

i n  s e x u a l  r e l a t i o n s .  

The d e f e n d a n t  o f f e r e d  t e s t i m o n y  t h a t  h i s  o p p o r t u n i t y  t o  

engage i n  t h e s e  a c t i v i t i e s  was r a r e  because  o f  t h e  p r e s e n c e  

o f  o t h e r  a d u l t s  i n  t h e  house and h i s  absence  from home. He 

t e s t i f i e d  t h a t  t h e  t e rms  t h e  c h i l d  used came from f a m i l y  

f r i e n d s  and t h a t  t h e  c h i l d  may have seen  some s e x u a l l y  

e x p l i c i t  v i d e o t a p e s  he  owned. 

The i s s u e s  p r e s e n t e d  on a p p e a l  a r e :  

(1) Was t h e  v i c t i m ' s  u n c o r r o b o r a t e d  t e s t i m o n y ,  due t o  

h e r  a g e ,  s u f f i c i e n t  t o  c o n v i c t  d e f e n d a n t ?  

( 2 )  Was t h e  e v i d e n c e  i n s u f f i c i e n t  a s  a  whole t o  

c o n v i c t  d e f e n d a n t ?  

The d e f e n d a n t  con tends  t h a t  when a  c h i l d  o f  t h i s  age  

t e s t i f i e s  a f t e r  undergoing t h e r a p y  and c o u n s e l i n g ,  h e r  

t e s t i m o n y  shou ld  be  c o r r o b o r a t e d .  H e  p o i n t s  o u t  t h a t  t h e  

i n f o r m a t i o n  from t h e  c h i l d  became less r e l i a b l e  due t o  t h e  

l e n g t h  o f  t i m e  between t h e  o f f e n s e s  and h e r  t e s t i m o n y  and 

because  s h e  was r e q u i r e d  t o  r e c o u n t  t h e  e v e n t s  i n  c o u n s e l i n g  

and on o t h e r  o c c a s i o n s .  I n  Montana, a  v i c t i m ' s  t e s t i m o n y  

does  n o t  r e q u i r e  c o r r o b o r a t i o n  i n  a s e x u a l  a s s a u l t  c a s e .  

S t a t e  v .  J u s t  ( 1 9 7 9 ) ,  184 Mont. 262, 270-1, 6 0 2  P.2d 957, 

962; S t a t e  v .  Metca l f  ( 1 9 6 9 ) ,  153 Mont. 369, 378, 457 P.2d 

453,  458. On a t  l e a s t  two p r i o r  o c c a s i o n s ,  t h i s  C o u r t  h a s  



found four -yea r  o l d  s e x u a l  a s s a u l t  v i c t i m s  competent  t o  

t e s t i f y .  I n  S t a t e  v .  Rogers (Mont. 1 9 8 4 ) ,  692 P.2d 2 ,  4 1  

St.Rep. 2131, t h e  c h i l d ' s  t e s t i m o n y  was c o n s i s t e n t  w i t h  

e a r l i e r  s t a t e m e n t s  t o  o t h e r s  e x c e p t  f o r  d e t a i l s  a s  t o  d a t e s  

and t i m e s .  I n  a n o t h e r  r e c e n t  c a s e ,  S t a t e  v.  D.B.S. (Mont. 

19851, P.2d , 42 St.Rep. 770, t h e  four -yea r  o l d ' s  

t e s t i m o n y  was c o r r o b o r a t e d  by o n l y  one o t h e r  w i t n e s s ,  t h e  

c h i l d ' s  mother .  H e r e ,  t h e  v i c t i m ' s  t e s t i m o n y  was c o n s i s t e n t  

w i t h  h e r  p r i o r  r e p o r t s  and s u p p o r t e d  by t h e  p s y c h o l o g i s t ' s  

t e s t i m o n y .  She was competent  t o  t e s t i f y .  Defendan t '  s 

arguments  a l s o  go t o  t h e  weight  o r  c r e d i b i l i t y  o f  t h e  

t e s t i m o n y .  The j u r y  had a l l  t h e  e v i d e n c e  b e f o r e  it and found 

t h e  c h i l d ' s  t e s t i m o n y  c r e d i b l e .  We h o l d ,  i n  accordance  w i t h  

p r i o r  Montana law, t h a t  t h e  v i c t i m ' s  t e s t i m o n y  i n  a  s e x u a l  

a s s a u l t  c a s e  does  n o t  r e q u i r e  c o r r o b o r a t i o n .  

The d e f e n d a n t  a l s o  a r g u e s  t h a t  t h e  e v i d e n c e  was 

i n s u f f i c i e n t  a s  a  whole t o  s u p p o r t  t h e  j u r y ' s  v e r d i c t  o f  

g u i l t y  o f  f e l o n y  s e x u a l  a s s a u l t .  The t e s t  f o r  d e t e r m i n i n g  i f  

s u b s t a n t i a l  e v i d e n c e  s u p p o r t s  a  c o n v i c t i o n  i s  w h e t h e r ,  a f t e r  

v iewing t h e  e v i d e n c e  i n  t h e  l i g h t  most f a v o r a b l e  t o  t h e  

p r o s e c u t i o n ,  any r a t i o n a l  tr ier o f  f a c t  c o u l d  have found t h e  

e s s e n t i a l  e l e m e n t s  o f  t h e  cr ime beyond a  r e a s o n a b l e  doub t .  

S t a t e  v .  Rodr igu iz  (Mont. 1 9 8 1 ) ,  628 P.2d 280, 283, 38 

St.Rep. 578F, 5781; and Jackson  v .  V i r g i n i a  ( 1 9 7 9 ) ,  443 U.S. 

307, 99 S.Ct .  2781, 61 L.Ed.2d 560. Even i f  t h e  e v i d e n c e  i s  

weak and i n  c o n f l i c t  w i t h  o t h e r  e v i d e n c e ,  it may s t i l l  be 

s u b s t a n t i a l  enough t o  s u p p o r t  a  v e r d i c t .  S t a t e  v .  H a l l  

(Mont. 1 9 8 3 ) ,  662 P.2d 1306,  1308, 40 St.Rep. 621, 624. 

S e c t i o n  45-5-502( l ) ,  MCA on s e x u a l  a s s a u l t  p r o v i d e s :  

"A p e r s o n  who knowingly s u b j e c t s  a n o t h e r  n o t  h i s  spouse  t o  

any s e x u a l  c o n t a c t  w i t h o u t  c o n s e n t  commits t h e  o f f e n s e  o f  



s e x u a l  a s s a u l t . "  Sexua l  c o n t a c t  i s  d e f i n e d  a s  "any t o u c h i n g  

o f  t h e  s e x u a l  o r  o t h e r  i n t i m a t e  p a r t s  o f  t h e  p e r s o n  o f  

a n o t h e r  f o r  t h e  purpose  o f  a r o u s i n g  o r  g r a t i f y i n g  t h e  s e x u a l  

d e s i r e  o f  e i t h e r  p a r t y . "  S e c t i o n  45-2-101(60),  MCA. 

The v i c t i m  t e s t i f i e d  e x t e n s i v e l y  by v i d e o t a p e  a b o u t  h e r  

s e x u a l  a c t i v i t i e s  w i t h  d e f e n d a n t .  She p rov ided  d e t a i l s  a b o u t  

t h e  s u r r o u n d i n g  c i r c u m s t a n c e s  and h e r  t e s t i m o n y  was 

c o n s i s t e n t  wi th  e a r l i e r  i n t e r v i e w s .  The p s y c h o l o g i s t  

t e s t i f i e d  t h a t  s h e  was c a p a b l e  o f  p r o v i d i n g  r e l i a b l e  

i n f o r m a t i o n ;  t h a t  h e r  d e s c r i p t i o n  o f  s e x u a l  a c t i v i t i e s  f a r  

exceeded t h a t  which cou ld  be  expec ted  from someone who had 

n o t  engaged i n  t h o s e  a c t i v i t i e s ;  and t h a t  h e r  d e s c r i p t i o n  

used t e rmino logy  c o n s i s t e n t  w i t h  t h a t  o f  a  f i v e  o r  

s ix -yea r -o ld  c h i l d .  Although t h e  v i d e o t a p e  o f  t h e s e  s e x u a l  

a c t i v i t i e s  a l l e g e d  t o  have been made was never  found,  

t e s t i m o n y  a t  t r i a l  i n d i c a t e d  d e f e n d a n t  had a t  l e a s t  one 

h o u r ' s  n o t i c e  b e f o r e  t h e  s h e r i f f ' s  d e p u t i e s  a r r i v e d  w i t h  a  

s ~ a r c h  w a r r a n t  and t h e  d e p u t i e s  found a  v i d e o  camera,  t a p e  

p l a y e r  and t a p e s  on t h e  p remises .  

W e  ho ld  t h a t  t h e  j u r y ' s  v e r d i c t  was suppor ted  by 

s u b s t a n t i a l  ev idence  and w e  w i l l  n o t  o v e r t u r n  t h e  c o n v i c t i o n  

on a p p e a l .  

__-- W e  concur :  


