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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  Cour t .  

T h i s  i s  an a p p e a l  from t h e  d e c i s i o n  o f  t h e  Workers '  

Compensation Cour t  l i m i t i n g  c l a i m a n t ' s  f e e  t o  t h e  c o n t i n g e n t  

f e e  agreement  w i t h o u t  r e g a r d  t o  t h e  t i m e  r e c o r d s  o f  h i s  

c o u n s e l .  W e  reverse and remand. 

The u n d e r l y i n g  Workers '  Compensation p r o c e e d i n g  was 

commenced b e f o r e  t h e  Workersf  Compensation Cour t  i n  1979. 

Two a p p e a l s  t o  t h i s  Cour t  fo l lowed.  McDanold v. B .  N .  Trans-  

p o r t ,  I n c .  (Mont. 1 9 8 1 ) ,  634 P.2d 175,  38  St.Rep. 1466; 

McDanold v .  B.N.  T r a n s p o r t ,  I n c .  (Mont. 1 9 8 4 ) ,  679 P.2d 1188,  

4 1  St.Rep. 472. Fol lowing appea l  o f  t h e  lower c o u r t  d e t e r m i -  

n a t i o n  i n  t h e  second c a s e  t h a t  t h e  t o t a l  amount o f  weekly 

b e n e f i t s  was $15,452.70,  t h e  m a t t e r  was remanded f o r  d e t e r m i -  

n a t i o n  o f  a t t o r n e y s  f e e s  and c o s t s .  

The i s s u e s  p r e s e n t e d  on a p p e a l  a r e :  

1. Was it r e v e r s i b l e  e r r o r  f o r  t h e  Workers '  Compensa- 

t i o n  Cour t  t o  e n t e r  i t s  o r d e r  d e t e r m i n i n g  a t t o r n e y s  f e e s  

w i t h o u t  a l l o w i n g  c l a i m a n t  a t  l e a s t  f i v e  days  t i m e  t o  respond 

t o  t h e  d e f e n d a n t ' s  memorandum? 

2 .  Was it r e v e r s i b l e  e r r o r  t o  f i x  t h e  a t t o r n e y s  f e e s  a t  

t h e  amount o f  t h e  c o n t i n g e n t  f e e  c o n t r a c t  w i t h o u t  r e g a r d  t o  

a t t o r n e y s  ' a f f i d a v i t s ?  

By o r d e r  d a t e d  May 4 ,  1984,  t h e  Workers '  Compensation 

Cour t  de termined c l a i m a n t ' s  e n t i t l e m e n t  t o  temporary  t o t a l  

d i s a b i l i t y  and permanent p a r t i a l  d i s a b i l i t y  a t  a  t o t a l  o f  

$15,452.70. The o r d e r  f u r t h e r  s t a t e d :  

" F u r t h e r ,  c l a i m a n t ' s  counsel  s h a l l ,  w i t h i n  10 days  
of r e c e i p t  o f  t h i s  Order ,  p r o v i d e  t h e  Cour t  w i t h  a  
Request  f o r  Reasonable C o s t s  and A t t o r n e y  F e e s ,  and 
Proposed Order .  S a i d  r e q u e s t s  s h a l l  i n c l u d e  a  
s t a t e m e n t  o f  i t e m i z e d  c o s t s ,  c a l c u l a t i o n s  concern-  
i n g  t h e  d e t e r m i n a t i o n  o f  a  r e a s o n a b l e  a t t o r n e y  f e e ,  
and a  copy o f  t h e  c l a i m a n t f  s a t t o r n e y  f e e  a g r e e -  
ment. Counsel sha 1 1 s i m u l t a n e o u s l y  p r o v i d e  de fen-  
d a n t ' s  counsel  w i t h  c o p i e s  o f  t h e s e  documents." 



P u r s u a n t  t o  t h e  o r d e r ,  c l a i m a n t ' s  a t t o r n e y  f i l e d  a  copy  

o f  t h e  a t t o r n e y - c l i e n t  ag reemen t  u n d e r  which  c l a i m a n t  a g r e e d  

t o  p a y  h i s  a t t o r n e y  a  c o n t i n g e n t  f e e ,  b a s e d  upon t h e  f o l l o w -  

i n g  p r o v i s i o n :  

" I n  t h e  e v e n t  t h e  c a s e  s h o u l d  b e  a p p e a l e d  by  e i t h e r  
t h e  d e f e n d a n t  i n s u r a n c e  company o f  t h e  Workmen's 
Compensat ion D i v i s i o n ,  o r  t h e  CLIENT, a s  t h e  s i t u a -  
t i o n  may o c c u r ,  t o  t h e  d i s t r i c t  c o u r t  o r  t h e  Su- 
preme C o u r t  o f  t h e  S t a t e  o f  Montana,  t h e n  and  i n  
s u c h  e v e n t ,  s a i d  ATTORNEY s h a l l  r e c e i v e  a s  h i s  f e e  
a  sum e q u a l  t o  o n e - t h i r d  ( 1 / 3 )  o f  a l l  sums 
r e c o v e r e d .  l1 

I n  a d d i t i o n ,  sworn a f f i d a v i t s  w e r e  f i l e d ,  t h e  f i r s t  o f  

which  e s t a b l i s h e d  t h a t  o n e  f i r m  o f  a t t o r n e y s  worked on t h e  

c a s e  f o r  a t o t a l  o f  239.06 h o u r s ,  r e s u l t i n g  i n  c l a i m e d  a t t o r -  

neys  f e e s  o f  $18 ,684 .15 .  The o t h e r  a f f i d a v i t  e s t a b l i s h e d  a 

t o t a l  o f  119 .75  h o u r s  worked by  a n o t h e r  a t t o r n e y  and c l a i m e d  

a f e e  o f  $10,777.50.  The a f f i d a v i t s  c o n t a i n e d  d e t a i l e d  

s t a t e m e n t s  o f  t h e  t i m e  r e c o r d s  c o n v e r t e d  t o  money b a s e d  upon 

t h e  r o u t i n e  h o u r l y  r a t e  o f  t h e  a t t o r n e y  i n v o l v e d .  The a f f i -  

d a v i t s  c o n t a i n e d  no  f u r t h e r  f a c t u a l  e x p l a n a t i o n  w i t h  r e g a r d  

t o  t h e  n a t u r e  o f  t h e  services pe r fo rmed .  The a f f i d a v i t s  d i d  

n o t  a d d r e s s  t h e  r e a s o n  why f e e s  s h o u l d  b e  d e t e r m i n e d  on an 

h o u r l y  b a s i s  i n s t e a d  o f  u n d e r  t h e  c o n t i n g e n t  f e e  a g r e e m e n t .  

The d e f e n d a n t  f i l e d  i t s  o b j e c t i o n  t o  any  award o f  a t t o r -  

n e y s  f e e s  i n  excess o f  t h e  c o n t i n g e n t  f e e  ag reemen t .  By 

o r d e r  d a t e d  J u n e  1 9 ,  1984 ,  t h e  c o u r t  made t h e  f o l l o w i n g  

f i n d i n g s  and  c o n c l u s i o n s :  

"The c l a i m a n t ' s  a t t o r n e y s  have  s u b m i t t e d  a  copy  o f  
t h e i r  c o n t i n g e n t  f e e  a g r e e m e n t ,  wh ich  p r o v i d e s  f o r  
o n e - t h i r d  ( 1 / 3 )  o f  a l l  sums r e c o v e r e d  upon a  suc -  
c e s s f u l  a p p e a l  t o  t h e  Montana Supreme C o u r t ,  p l u s  
r e a s o n a b l e  c o s t s  i n c u r r e d .  They have  a l s o  submi t -  
t e d  a  s t a t e m e n t  o f  t h e  h o u r s  compi l ed  i n  p u r s u i n g  
t h i s  m a t t e r  and t h e  c o s t s  i n c u r r e d .  

"There  e x i s t s  a  r e b u t t a b l e  p r e s u m p t i o n  t h a t  t h e  
a t t o r n e y  f e e  due  c l a i m a n t ' s  a t t o r n e y  u n d e r  t h e  
c o n t i n q e n t  f e e  aq reemen t  i s  a  r e a s o n a b l e  f e e .  
Wight ;. Hughes ~ i v e s t o c k ,  I n c . ,  Mont. I 

664 p.Td 303 ,  (1983)  . 



" N e i t h e r  p a r t y  h a s  f i l e d  a  Motion f o r  E v i d e n t i a r y  
H e a r i n g  Rega rd ing  R e a s o n a b l e n e s s  o f  A t t o r n e y  f e e s  
b a s e d  on t h e  c o n t i n g e n t  f e e  ag reemen t  and a n  award 
o f  costs  based  on c l a i m a n t ' s  a t t o r n e y ' s  s t a t e m e n t  
o f  c o s t s .  

"It  a p p e a r s  f rom t h e  r e c o r d  t h a t  t h e  d e f e n d a n t  p a i d  
$8,890.00 i n  t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s  
and $2,083.68 i n  permanent  p a r t i a l  d i s a b i l i t y  
b e n e f i t s  b e f o r e  a  c o n t r o v e r s y  a r o s e .  F o l l o w i n g  t h e  
c l a i m a n t ' s  a t t o r n e y s  ' e f f o r t s ,  and a  s u c c e s s f u l  
a p p e a l  t o  t h e  Montana Supreme C o u r t ,  t h a t  C o u r t  
d e t e r m i n e d  t h a t  t e m p o r a r y  t o t a l  and permanent  
p a r t i a l  e n t i t l e m e n t  t o t a l e d  $15 ,452 .70 .  . . [TI h e  
c l a i m a n t ' s  a t t o r n e y s  a r e  e n t i t l e d  t o  an  award o f  
a t t o r n e y  f e e s  based  on t h e  $4 ,479 .02  
d i f f e r e n c e .  . . 

"The i n s t a n t  c a s e  i s  one  i n  which  t h e  a t t o r n e y  f e e  
award a p p e a r s  i n a d e q u a t e  when compared t o  t h e  t o t a l  
number o f  h o u r s  r e p o r t e d  b y  c l a i m a n t ' s  a t t o r n e y s .  
However, no  R e q u e s t  f o r  E v i d e n t i a r y  H e a r i n g  wa s 
r e c e i v e d ,  and  no  e v i d e n c e  was p r e s e n t e d  ( b e s i d e s  
t h e  l o n e  s t a t e m e n t  o f  h o u r s )  s u g g e s t i n g  a  d e p a r t u r e  
f rom t h e  presumed r e a s o n a b l e n e s s  o f  t h e  c o n t i n g e n t  
f e e  a g r e e m e n t .  T h e r e f o r e ,  an a t t o r n e y  f e e  award 
u n d e r  t h e  c o n t i n g e n t  fee c o n t r a c t ,  and p u r s u a n t  t o  
Wight ,  s u p r a . ,  s h a l l  gove rn .  

"Based s o l e l y  on t h e  d i f f e r e n c e  be tween  t h e  t o t a l  
amount t h e  Supreme C o u r t  awarded and t h e  amount t h e  
d e f e n d a n t  p r e v i o u s l y  p a i d  t h e  c l a i m a n t ,  t h e  c l a i m -  
a n t ' s  a t t o r n e y s  a r e  e n t i t l e d  t o  a n  award o f  
$1,492.01 u n d e r  t h e  terms o f  t h e  c o n t i n g e n t  f e e  
ag reemen t .  (33  1 / 3  p e r c e n t  t i m e s  $4 ,479 .02 ,  e q u a l -  
l i n g  $1 ,493 .01)  ." 

C l a i m a n t ' s  a t t o r n e y s  a p p e a l  f rom t h e  f o r e g o i n g  o r d e r .  

Was it r e v e r s i b l e  e r r o r  f o r  t h e  Workers '  Compensa t ion  

C o u r t  t o  e n t e r  i t s  o r d e r  d e t e r m i n i n g  a t t o r n e y s  f e e s  w i t h o u t  

a l l o w i n g  c l a i m a n t  a t  l e a s t  f i v e  d a y s  t i m e  t o  r e s p o n d  t o  t h e  

d e f e n d a n t ' s  memorandum? 

C l a i m a n t ' s  a t t o r n e y s  p o i n t  o u t  t h a t  t h e  a d m i n i s t r a t i v e  

r u l e s  o f  t h e  Workers '  Compensat ion C o u r t  d o  n o t  p r o v i d e  f o r  

p o s t - t r i a l  m o t i o n s ,  s o  t h e r e  i s  no  s p e c i f i c  p r o v i s i o n  wh ich  

would have  a l l o w e d  them t o  r e spond  t o  t h e  o b j e c t i o n  t o  f e e s  

f i l e d  by  t h e  d e f e n d a n t .  C l a i m a n t  a r g u e s  t h a t  u n d e r  Rule  

2 .52.316,  A.R.M.,  p e r t a i n i n g  t o  p r e - t r i a l  m o t i o n s ,  a  f i v e  d a y  



p e r i o d  s h o u l d  have  been  a l l o w e d  comparab le  t o  t h e  f i v e  d a y s  

a l l o w e d  f o r  a  r e p l y  b r i e f  on p r e - t r i a l  m o t i o n s .  

The d e f e n d a n t  r e p l i e s  t h a t  t h e r e  i s  no  r e q u i r e m e n t  u n d e r  

t h e  o r d e r  t o  g r a n t  a n y  a d d i t i o n a l  t i m e  f o r  s u c h  a  r e p l y  and 

c o n t e n d s  t h a t  t h i s  i s  m e r e l y  a  " r e d  h e r r i n g . "  The d e f e n d a n t  

p o i n t s  o u t  t h a t ,  u n d e r  So renson  v. D r i l c o n ,  I n c .  (Mont . 
1 9 8 3 ) ,  664 P.2d 320,  40 St .Rep.  829 ,  e v e n  a f t e r  t h e  e n t r y  o f  

t h e  o r d e r  s e t t i n g  a t t o r n e y s  f e e s ,  c l a i m a n t ' s  a t t o r n e y s  w e r e  

f r e e  t o  r e q u e s t  a n  e v i d e n t i a r y  h e a r i n g .  They h a v e  f a i l e d  t o  

do  s o  e v e n  up t o  t h e  p r e s e n t  t i m e .  

I n  S o r e n s o n ,  f o l l o w i n g  t h e  e n t r y  by  t h e  Workers '  Compen- 

s a t i o n  C o u r t  o f  a n  o r d e r  f i x i n g  a t t o r n e y s  f e e s ,  c l a i m a n t ' s  

a t t o r n e y  r e q u e s t e d  a  h e a r i n g  and  a n  o p p o r t u n i t y  t o  p r e s e n t  

e v i d e n c e  t o  j u s t i f y  h e r  f e e .  T h i s  C o u r t  r e v e r s e d  t h e  lower  

c o u r t ' s  d e n i a l  o f  t h e  mo t ion  f o r  a  h e a r i n g  and remanded t h e  

m a t t e r  t o  t h e  l ower  c o u r t  w i t h  i n s t r u c t i o n s  t o  h o l d  a n  

e v i d e n t i a r y  h e a r i n g  r e g a r d i n g  t h e  a t t o r n e y ' s  f e e .  W e  h e l d  

t h a t  it was a n  a b u s e  o f  d i s c r e t i o n  n o t  t o  a l l o w  t h e  h e a r i n g .  

I n  t h e  i n s t a n t  c a s e ,  t h e  c l a i m a n t  f a i l e d  t o  r e q u e s t  an  

e v i d e n t i a r y  h e a r i n g .  I n  t h e  a b s e n c e  o f  a n y  r u l e  r e q u i r e m e n t ,  

w e  c o n c l u d e  t h a t  t h e  l ower  c o u r t  d i d  n o t  e r r  i n  d e n y i n g  

c l a i m a n t  t h e  o p p o r t u n i t y  t o  f i l e  a  r e s p o n s e  t o  t h e  d e f e n -  

d a n t ' s  memorandum. 

Was it r e v e r s i b l e  e r r o r  t o  f i x  t h e  a t t o r n e y s  f e e s  a t  t h e  

amount o f  t h e  c o n t i n g e n t  f e e  c o n t r a c t  w i t h o u t  r e g a r d  t o  t h e  

a t t o r n e y s '  a f f i d a v i t s ?  

Both  c o u n s e l  r e l y  on Wight v .  Hughes L i v e s t o c k  Co.,  b n c .  

(Mont. 1 9 8 3 ) ,  664 P.2d 303 ,  40 S t .Rep .  696 ,  which  d i s c u s s e s  

t h e  e l e m e n t s  t o  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  r e a s o n a b l e -  

n e s s  of c o n t i n g e n t  f e e  c o n t r a c t s  and t h e  amount o f  a t t o r n e y s  

f e e s  t o  b e  awarded.  C i t i n g  an  I d a h o  Supreme C o u r t  d e c i s i o n ,  



t h i s  C o u r t  adopted  s e v e r a l  f a c t o r s  t o  be  c o n s i d e r e d  by t h e  

judge o r  t h e  D i v i s i o n :  

" [ I ] n  d e t e r m i n i n g  a r e a s o n a b l e  a t t o r n e y s  
f e e  . . . [ t h e  judge o r  t h e  D i v i s i o n ]  must engage 
i n  a  b a l a n c i n g  p r o c e s s  and c o n s i d e r  on c o n t i n g e n t  
b a s i s  t h e  f o l l o w i n g  f a c t o r s :  
' (1) The a n t i c i p a t e d  t ime  and l a b o r  r e q u i r e d  t o  
perform t h e  l e g a l  s e r v i c e  p r o p e r l y .  
' ( 2 )  The n o v e l t y  and d i f f i c u l t y  o f  l e g a l  i s s u e s  
invo lved  i n  t h e  m a t t e r .  
' ( 3 )  The f e e s  c u s t o m a r i l y  charged f o r  s i m i l a r  l e g a l  
s e r v i c e s .  
' ( 4 )  The p o s s i b l e  t o t a l  r e c o v e r y  i f  s u c c e s s f u 1 .  
' ( 5 )  The t i m e  l i m i t a t i o n s  imposed by t h e  c l i e n t  o r  
c i r c u m s t a n c e s  o f  t h e  c a s e .  
' ( 6 )  The n a t u r e  and l e n g t h  o f  t h e  a t t o r n e y - c l i e n t  
r e l a t i o n s h i p .  

( 7 )  The e x p e r i e n c e ,  s k i l l  and r e p u t a t i o n  o f  t h e  
a t t o r n e y .  
' ( 8 )  The a b i l i t y  o f  t h e  c l i e n t  t o  pay f o r  t h e  l e g a l  
services rendered .  
' ( 9 )  The r i s k  o f  no r e c o v e r y . '  629 P.2d a t  661. 

"Not mentioned by t h e  Idaho c o u r t  i n  C l a r k  v .  Sage ,  
s u p r a ,  b u t  s u r e l y  a  f a c t o r  t o  be  considered: i s  t h e  
market  v a l u e  o f  t h e  I awyerl  s s e r v i c e s  a t  t h e  t i m e  
and p l a c e  i n v o l v e d .  Indeed it may be  s a i d  t h a t  i n  
e v e r y  r e t a i n e r  c o n t r a c t ,  b e  it p e r s o n a l  o r  p u b l i c ,  
h o u r l y ,  f i x e d  f e e  o r  c o n t i n g e n t  f e e ,  e a c h  such 
c o n t r a c t  i s  i n  r e a l i t y  based on t h e  market  v a l u e  o f  
t h e  l a w y e r ' s  s e r v i c e s .  With t h e  added f a c t o r  o f  
t h e  market  v a l u e  o f  t h e  l a w y e r ' s  s e r v i c e s  a t  t h e  
t i m e  and p l a c e  i n v o l v e d ,  we a d o p t  t h e  f a c t o r s  se t  
o u t  by t h e  Idaho Supreme Cour t  t o  b e  c o n s i d e r e d  by 
Montana ' s Workers ' Compensation judge o r  t h e  Div i -  
s i o n  i n  d e t e r m i n i n g  t h e  reasonab l  e n e s s  o f  c o n t i n -  
g e n t  f e e  c o n t r a c t s  and t h e  amount o f  a t t o r n e y s  f e e s  
t o  be  awarded t o  s u c c e s s f u l  c l a i m a n t s . "  Wight,  664 
P.2d a t  311-12, 40 St.Rep. a t  706. 

Under Wight,  t h e  lower c o u r t  was r e q u i r e d  t o  c o n s i d e r  t h e  

f o r e g o i n g  i n  i t s  d e t e r m i n a t i o n  o f  t h e  r e a s o n a b l e n e s s  o f  t h e  

c o n t i n g e n t  f e e  c o n t r a c t  and t h e  amount o f  a t t o r n e y s  f e e s  t o  

be  awarded. 

I n  d i s c u s s i n g  Wight,  d e f e n d a n t  emphasizes  t h e  h o l d i n g  by 

t h e  c o u r t  w i t h  r e g a r d  t o  t h e  s t r o n g  presumpt ion  i n  f a v o r  o f  

t h e  c o n t i n g e n t  f e e  c o n t r a c t :  

" I n  c o n s i d e r i n g  Wigh t ' s  c o n t i n g e n t  f e e  c o n t r a c t  
w i t h  h i s  a t t o r n e y ,  t h e  Workers '  Compensation judge 
shou ld  a c c e p t  t h e  approved c o n t r a c t  a s  hav ing  a  
s t r o n g  presumption i n  i t s  favor .  I f  t h e  judge does  
n o t  s e t  a  f e e  i.n accordance  w i t h  t h e  c o n t i n g e n t  f e e  
c o n t r a c t ,  he s h a l l  s t a t e  w i t h  p a r t i c u 3  a r i t y  h i s  
r e a s o n s  i n  w r i t i n g ,  based upon s t r o n g  



c o u n t e r v a i l i n g  e v i d e n c e ,  why t h e  c o n t i n g e n t  f e e  
c o n t r a c t  i s  n o t  f o l l o w e d  by him,  and  p r e c i s e l y  what  
w ~ i g h t  h e  a c c o r d e d  t o  t h e  c o n t i n g e n t  f e e  c o n t r a c t . "  
Wight ,  664 P.2d a t  312,  40 S t .Rep .  a t  707 ( emphas i s  
a d d e d ) .  

D e f e n d a n t ' s  c o u n s e l  c o n t e n d s  t h a t  i n  f a i l i n g  t o  r e q u e s t  

a  h e a r i n g  and f a i l i n g  t o  s e t  f o r t h  s t r o n g  c o u n t e r v a i l i n g  

e v i d e n c e ,  c l a i m a n t ' s  a t t o r n e y s  have  f a i l e d  t o  d i s c h a r g e  t h e  

bu rden  wh ich  i s  p l a c e d  upon them. A s  a  r e s u l t ,  t h e y  a r g u e  

t h a t  t h e  lower  c o u r t  o r d e r  mus t  b e  a f f i r m e d .  

C l a i m a n t ' s  a t t o r n e y  a r g u e s  t h a t  u n d e r  Wigh t ,  c l a i m a n t  

was n o t  r e q u i r e d  t o  r e q u e s t  an e v i d e n t i a r y  h e a r i n g .  C l a i m a n t  

a t t e m p t s  t o  p l a c e  t h e  d u t y  upon t h e  c o u r t  t o  e x t e n d  t h e  

o p p o r t u n i t y  f o r  h e a r i n g  o n c e  t h e  c o n t r o v e r s y  a r i s e s .  Claim- 

a n t  f u r t h e r  a r g u e s  t h a t  u n d e r  S o r e n s o n ,  which  g r a n t e d  a  

c l a i m a n t  a  r i g h t  t o  a n  e v i d e n t i a r y  h e a r i n g ,  s u c h  a  h e a r i n g  

must  b e  h e l d .  

Respondent  h a s  a t t a c h e d  t o  i t s  b r i e f  a  copy  o f  t h e  

p r e s e n t  a d m i n i s t r a t i v e  r u l e s  i n  e f f e c t  f o r  t h e  Workers '  

Compensat ion C o u r t .  These  r u l e s  p r o v i d e  t h e  b a s i s  f o r  a  

h e a r i n g  upon t h e  r e q u e s t  o f  a  p a r t y  t o  d e t e r m i n e  t h e  r e a s o n -  

a b l e n e s s  o f  a t t o r n e y s  fees. Those r u l e s  o f  c o u r s p  a r e  n o t  

a p p l i c a b l e  i n  t h e  p r e s e n t  c a s e .  However, t h e y  d o  i n d i c a t e  a  

r e a s o n a b l e  p r o c e d u r e  f o r  t h e  d e t e r m i n a t i o n  o f  a t t o r n e y s  f e e s .  

Based upon S o r e n s o n ,  c l a i m a n t  p r o p e r l y  c o u l d  have  re- 

q u e s t e d  a  h e a r i n q  b e f o r e  t h e  c o u r t  f o l l o w i n g  i t s  a d v e r s e  

o r d e r  o f  J u n e  1 9 ,  1984.  The r e c o r d  d o e s  n o t  d i s c l o s e  t h e  

r e a s o n  f o r  c l a i m a n t ' s  f a i l u r e  t o  make t h a t  t y p e  o f  a mo t ion .  

C l a i m a n t ' s  e v i d e n c e  c o n t a i n e d  s i g n i f i c a n t  c o n t r a d i c -  

t i o n s .  On t h e  o n e  hand ,  t h e  c o n t i n g e n t  f e e  ag reemen t  j u s t i -  

f i e d  a n  award of $1 ,493 .01  i n  a t t o r n e y s  f e e s .  On t h e  o t h e r  

hand ,  t h e  t i m e  r e c o r d s ,  i f  a c c e p t e d  on  t h e i r  f a c e ,  would 

j u s t i f y  an award i n  e x c e s s  o f  $28 ,000 .  The e v i d e n c e  f u r t h e r  

d e m o n s t r a t e s  t h a t  t h e  a t t o r n e y s  w e r e  s u c c e s s f u l  i n  s e c u r i n g  



a p p r o x i m a t e l y  $5,000 f o r  t h e  c l a i m a n t .  B e f o r e  it c o u l d  

a d e q u a t e l y  compare t h e  e v i d e n c e  s u b m i t t e d ,  t h e  Worke r s1  

Compensat ion C o u r t  r e q u i r e d  s u b s t a n t i a l  a d d i t i o n a l  e v i d e n c e  

on t h e  v a r i o u s  Wight f a c t o r s ,  s u c h  a s  t h e  a n t i c i p a t e d  t i m e  

and l a b o r  r e q u i r e d ,  t h e  n o v e l t y  and  d i f f i c u l t y  o f  t h e  l e g a l  

i s s u e s ,  and t h e  f e e s  c u s t o m a r i l y  c h a r g e d  f o r  s i m i l a r  servic- 

es. I n  a d d i t i o n ,  it would have  b e e n  a p p r o p r i a t e  f o r  b o t h  

s i d e s  t o  have  s u b m i t t e d  e v i d e n c e  o f  t h e  m a r k e t  v a l u e  of t h e  

l a w y e r s 1  s e r v i c e s  u n d e r  t h e s e  u n u s u a l  c i r c u m s t a n c e s .  

Whi le  it m i g h t  have  b e e n  a p p r o p r i a t e  t o  a f f i r m  t h e  lower  

c o u r t  i n  t h e  a b s e n c e  o f  more a d e q u a t e  e v i d e n c e ,  undek a l l  t h e  

c i r c u m s t a n c e s  w e  have  conc luded  it i s  j u s t  t o  a l l o w  a  h e a r i n g  

b e f o r e  t h e  Workers '  Compensat ion C o u r t .  Whi le  b o t h  s i d e s  may 

p r e s e n t  a d d i t i o n a l  e v i d e n c e  a t  t h a t  h e a r i n g ,  t h e  c l a i m a n t 1  s 

c o u n s e l  have  t h e  p r i m a r y  o b l i g a t i o n  t o  p r e s e n t  a p p r o p r i a t e  

e v i d e n c e  from which t h e  c o u r t  may d e t e r m i n e  a  r e a s o n a b l e  

a t t o r n e y s  f e e .  

W e  r e v e r s e  t h e  d e c i s i o n  o f  t h e  Workers1  Compensat ion 

C o u r t .  T h i s  c a u s e  i s  remanded f o r  s u c h  f u r t h e r  h e a r i n g  and 

c o n s i d e r a t i o n  a s  t h e  c o u r t  may deem a d v i s a b l e  i n  a c c o r d a n c e  

w i t h  t h i s  o p i n i o n .  

W e  c o n c u r :  


