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M r .  J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opinion o f  t h e  
Cour t .  

T h i s  i s  a n  a p p e a l  from a n  Order  o f  t h e  Di s t r i c t  C o u r t ,  

F i f t h  J u d i c i a l  D i s t r i c t  o f  t h e  S t a t e  o f  Montana, Madison 

County. On November 1 5 ,  1 9 7 8 ,  Edward E. and Vaeda G. 

S c h e i t l i n  e n t e r e d  i n t o  a  c o n t r a c t  t o  se l l  c e r t a i n  mining 

p r o p e r t i e s  and c e r t a i n  p e r s o n a l  p r o p e r t y  t o  R & D M i n e r a l s .  

R & D was g iven  immediate p o s s e s s i o n  o f  t h e  p r o p e r t y  and t h e  

r i g h t  t o  b e g i n  mining.  I t  was o b l i g a t e d  t o  make monthly 

i n s t a l l m e n t  payments,  t h e  l a s t  one due on December 31,  2 0 0 0 .  

On August 1 6 ,  1983,  Michael S c h e i t l i n ,  a s  p e r s o n a l  

r e p r e s e n t a t i v e  o f  t h e  E s t a t e  o f  Edward and Vaeda S c h e i t l i n ,  

f i l e d  a  compla in t  i n  Madison County D i s t r i c t  C o u r t  which 

asked t h a t  R & D M i n e r a l s  b e  d e c l a r e d  i n  d e f a u l t  on t h e  

c o n t r a c t .  During t h e  c o u r s e  o f  t h e  e n s u i n g  l i t i g a t i o n  R & D 

M i n e r a l s  f i l e d  f o r  bankruptcy .  On A p r i l  13 ,  1984, t h e  Uni ted  

S t a t e s  Bankruptcy C o u r t  f o r  t h e  D i s t r i c t  o f  Montana remanded 

t h e  c a s e  t o  t h e  Montana S t a t e  D i s t r i c t  C o u r t ,  Madison County,  

f o r  t h e  d e t e r m i n a t i o n  o f  t h e  f o l l o w i n g  m a t t e r s  c o n c e r n i n g  t h e  

above-mentioned c o n t r a c t  between R & D M i n e r a l s  and t h e  

S c h e i t l i n  e s t a t e :  

1. The c u r r e n t  s t a t u s  (terms and 
c o n d i t i o n s )  o f  any agreements  between 
R & D M i n e r a l s  and t h e  S c h e i t l i n  e s t a t e ;  

3 The r i g h t s  and l i a b i l i t i e s  of t h e  -. 
p a r t i e s  under  t h e  c u r r e n t  c o n t r a c t  o r  
agreement  ; 

3. When t h e  sellers a r e  l e g a l l y  
o b l i g a t e d  t o  p r o v i d e  b u y e r s  w i t h  c l e a r  
t i t l e ;  

4 .  The s t a t u s  of s e l l e r s '  t i t l e ;  

5 .  The amounts,  i f  any,  due t o  t h e  
s e l l e r s  under  t h e  c u r r e n t  c o n t r a c t ;  and 

6 .  Any o t h e r  i s s u e s  s t i p u l a t e d  t o  by 
R & D M i n t ~ r a l s  and t h e  S c h e i t l i n  E s t a t e .  



A f t e r  a n  e v i d e n t i a r y  h e a r i n g ,  and p u r s u a n t  t o  t h e  o r d e r  

o f  t h e  Bankruptcy C o u r t ,  t h e  D i s t r i c t  Cour t  on May 31,  1984, 

i s s u e d  a n  o r d e r  c o n t a i n i n g  t h e  f o l l o w i n g  f i n d i n g s :  

"1. The o n l y  c o n t r a c t  i n  e x i s t e n c e  
between t h e  p a r t i e s  i s  t h e  Mining 
P r o p e r t y  S a l e  Agreement o f  November 1 5 ,  
1978, a s  amended on February  25, 1980, 
and May 8 ,  1980; 

"2. R & D i s  i n  d e f a u l t  o f  t h e  c o n t r a c t  
o b l i g a t i o n s  by v i r t u e  o f  i t s  f a i l i n g  t o  
make t h e  r e q u i r e d  payments; 

"3.  The amount owing S c h e i t l i n  may be  
c a l c u l a t e d  from an examinat ion  o f  t h e  
c o n t r a c t  and by t h e  r e c o r d s  o f  t h e  
d e s i g n a t e d  escrow a g e n t ;  

" 4 .  The r i g h t s  and l i a b i l i t i e s  o f  t h e  
p a r t i e s  t o  t h e  c o n t r a c t  a r e  l i m i t e d  t o  
t h e  s p e c i f i c  t e r m s  and c o n d i t i o n s  o f  t h a t  
c o n t r a c t  and none o t h e r .  

"5. S c h e i t l i n ' s  o b l i g a t i o n  t o  p r o v i d e  
m a r k e t a b l e  t i t l e  i s  now moot,  b u t  t h a t  i f  
t h e  c o n t r a c t  w e r e  i n  good s t a n d i n g ,  
S c h e i t l i n  was o b l i g a t e d  t o  p r o v i d e  
m a r k e t a b l e  t i t l e  a t  any t i m e  p r i o r  t o  t h e  
R & D ' s  making t h e  f i n a l  payment; 

"6. The s t a t u s  o f  R & D ' s  t i t l e  t o  t h e  
p r o p e r t i e s  i s  moot, g iven  i t s  d e f a u l t ;  

"7 .  There was no nova t ion  o f  t h e  
o r i g i n a l  c o n t r a c t ,  t h e r e  hav ing  been no 
execu ted  agreement  between t h e  p a r t i e s . "  

R & D M i n e r a l s  a p p e a l s  from t h e s e  f i n d i n g s  o f  t h e  t r i a l  

c o u r t  and r a i s e s  t h e  fo11-owing i s s u e  f o r  review:  Is t h e  

p u r c h a s e r  o f  m i n e r a l  c l a i m s ,  upon n o t i f i c a t i o n  o f  s e r i o u s  

t i t l e  d e f e c t s ,  j u s t i f i e d  i n  c e a s i n g  i n s t a l l m e n t  payments 

a f t e r  t h e  p a s s i n g  o f  a  r e a s o n a b l e  p e r i o d  i n  which t h e  vendor  

took  no meaningful  a c t i o n  t o  c o r r e c t  s a i d  d e f e c t s ?  

The r u l e  i n  Montana i s  t h a t  a  sel ler  under  an  

i n s t a l l m e n t  s a l e s  c o n t r a c t  does  n o t  have t o  produce  

m a r k e t a b l e  t i t l e  u n t i l  t h e  d a t e  se t  f o r  f i n a l  payment and 

t e n d e r  o f  t h e  deed.  S i l f v a s t  v.  Asplund ( 1 9 3 3 ) ,  93 Mont. 

5 8 4 ,  592, 20 P.2d 631, 636. R & D does  n o t  d i s p u t e  t h a t  



t h i s  i s  t h e  r u l e  i n  Montana b u t  a r g u e s  t h a t  t h e r e  a r e  

e x c e p t i o n s  a p p l i c a b l e  t o  t h i s  c a s e .  

F i r s t ,  R & D con tends  t h a t  t h e  c o n t r a c t  " e x p r e s s l y  

c o n t e m p l a t e s  t h a t  t h e  vendor  was t o  produce  m a r k e t a b l e  t i t l e  

w e l l  i n  advance o f  t h e  c l o s i n g  d a t e . "  The c o n t r a c t  p r o v i d e s  

t h e  f o l l o w i n g  under  t h e  head ing ,  M a r k e t a b i l i t y  - o f  T i t l e  

t o  Real  P r o ~ e r t v :  

" P r i o r  t o  October  15 ,  1979, t h e  s e l l e r s  
w i l l  c a u s e  t o  b e  f u r n i s h e d  t o  t h e  
p u r c h a s e r  a b s t r a c t s  o f  t i t l e  f o r  such 
m i n e r a l  c l a i m s  a s  a r e  t h e  p r o p e r t y  o f  t h e  
sel lers ,  and w i l l  p e r m i t  t h e  p u r c h a s e r  
r e a s o n a b l e  t i m e ,  n o t  t o  exceed s i x t y  ( 6 0 )  
d a y s ,  t o  have such  a b s t r a c t s  examined by 
a n  a t t o r n e y  o f  i t s  own c h o i c e .  Should 
such  examinat ion  d i s c l o s e  t h e  t i t l e  t o  
such  p r o p e r t i e s  t o  be  unmarke tab le ,  then  
t h e  sel lers  s h a l l  t a k e  such s t e p s  a s  may 
be  n e c e s s a r y  t o  r e n d e r  t h e  same 
m a r k e t a b l e ,  i n c l u d i n g  a  q u i e t  t i t l e  
a c t i o n ,  a l l  a t  se l lers '  own expense ."  

The c o n t r a c t  f u r t h e r  p r o v i d e s  f o r  t h e  s e t t i n g  up o f  a n  escrow 

a c c o u n t ,  r e q u i r i n g  t h e  escrow t o  " d e l i v e r  such i n s t r u m e n t s ,  

documents and p a p e r s  t o  t h e  p u r c h a s e r  a t  t h e  t i m e  o f  f i n a l  

payment he reunder . "  W e  f i n d  t h a t  n e i t h e r  o f  t h e s e  p r o v i s i o n s  

i s  i n c o n s i s t e n t  w i t h  t h e  r u l e  i n  S i l f v a s t  r e q u i r i n g  t h a t  

m a r k e t a b l e  t i t l e  b e  produced n o  e a r l i e r  t h a n  t h e  t i m e  o f  

f i n a l  payment. The c o n t r a c t  p r o v i d e s  t h a t  s e l l e r s ,  upon 

n o t i f i c a t i o n  o f  d i s c r e p a n c i e s  i n  t i t l e ,  " . . . w i l l  

immedia te ly  t a k e  any n e c e s s a r y  s t e p s  t o  b r i n g  such i t e m s  i n t o  

conformi ty  w i t h  t h e i r  w a r r a n t y . "  However, t h e  c o n t r a c t  does  

n o t  con templa te  t h a t  p u r c h a s e r s  can w i t h h o l d  payments i n  

o r d e r  t o  c o e r c e  t h e  sel lers  i n t o  c o r r e c t i n g  t i t l e .  R a t h e r ,  a 

s p e c i f i c  remedy i s  prov ided :  

"Upon d i s c o v e r y  of a  b r e a c h  o f  s e l l e r s '  
w a r r a n t i e s  c o n c e r n i n g  ownership  o r  l i e n  
o b l i g a t i o n s ,  o r  sel lers  ' f a i l - u r e  t o  keep 
c u r r e n t  any u n d e r l y i n g  obl  i g a t i o n s  n o t  
assumed by p u r c h a s e r  and a f f e c t i n g  t h e  
r e a l  o r  p e r s o n a l  p r o p e r t y ,  p u r c h a s e r  may, 



a t  i t s  o p t i o n ,  c o r r e c t  any d e f i c i e n c y  by 
pay ing  any o u t s t a n d i n g  amount d u e ,  l i e n  
o r  encumbrance, o r  by i n i t i a t i n g  l e g a l  
p roceed ings  t o  c l e a r  any d e f e c t s  i n  
t i t l e .  S e l l e r s  a g r e e  t o  c o o p e r a t e  f u l l y  
w i t h  p u r c h a s e r  i n  c o r r e c t i n g  any such 
d e f i c i e n c y  and a g r e e  t h a t  any l e g a l  
p roceed ing  may b e  b rough t  i n  t h e i r  names. 
The c o s t s ,  i n c l u d i n g  a t t o r n e y s '  f e e s  and 
c o u r t  c o s t s ,  i n c u r r e d  by p u r c h a s e r  i n  
a p p l y i n g  any amounts due ,  o b t a i n i n g  t h e  
r e l e a s e  o f  any l i e n s  o r  o t h e r w i s e  
c o r r e c t i n g  any d e f e c t s  o f  t i t l e  s h a l l  be  
deduc ted  from t h e  purchase  p r i c e  c a l l e d  
f o r  he reunder  and may b e  o f f s e t  a g a i n s t  
any payments due s e l l e r s . "  

Even assuming t h a t  t h e r e  w e r e  d e f e c t s  i n  t i t l e ,  R & D d i d  n o t  

invoke t h e  remedy p rov ided  by c o n t r a c t .  Consequen t ly ,  by 

t e r m i n a t i n g  payments R & D was i n  b r e a c h  o f  c o n t r a c t  and 

p r o p e r l y  h e l d  i n  d e f a u l t  by t h e  Dis t r ic t  Cour t .  

Second, R & D a r g u e s  t h a t  even i f  t h e  c o n t r a c t  d o e s  n o t  

con templa te  t h a t  m a r k e t a b l e  t i t l e  b e  p rov ided  p r i o r  t o  t h e  

c l o s i n g  d a t e ,  t h e  p u r c h a s e r  may demand m a r k e t a b l e  t i t l e  i f  

t h e r e  a r e  d e f e c t s  i n  t h e  se l le r ' s  t i t l e  t h a t  a r e  i n c u r a b l e .  

I n  o t h e r  words ,  if it i s  a p p a r e n t  t h a t  t h e  s e l l e r  c a n n o t  

a c q u i r e  m a r k e t a b l e  t i t l e  by c l o s i n g  t h e n  t h e  p u r c h a s e r  i s  

j u s t i f i e d  i n  h a l t i n g  payments on t h e  c o n t r a c t .  By making 

t h i s  argument R & D assumes t h a t  t h e r e  w e r e  d e f e c t s  i n  t h e  

S c h e i t l i n ' s  t i t l e  t h a t  cou ld  n o t  be  cured .  However, t h e r e  i s  

n o t h i n g  i n  e i t h e r  t h e  r e c o r d  on a p p e a l  o r  t h e  D i s t r i c t  Cour t  

t r a n s c r i p t  which s u p p o r t s  t h i s  assumpt ion .  Fur the rmore ,  t h e  

c o n t r a c t  p r o v i d e s  f o r  t h e  p o s s i b i l i t y  o f  an i n c u r a b l e  d e f e c t  

a s  f o l l o w s :  

"If  any d e f e c t s  o f  t i t l e  c a n n o t  be 
c o r r e c t e d  t o  conform t o  t h e  sel lers '  
w a r r a n t i e s ,  t h e  p a r t i e s  a g r e e  t o  
r e n e g o t i a t e  t h e  purchase  p r i c e  t o  r e f l e c t  
t h e  d i f f e r e n c e  i n  v a l u e  between what was 
ba rga ined  f o r  by t h e  p u r c h a s e r  and what 
sellers a c t u a l l y  d e l i v e r e d .  F a i l i n g  
agreement  i n  t h i s  r e g a r d  t h e  p a r t i e s  
a g r e e  t o  submi t  t h a t  i s s u e  f o r  
d e t e r m i n a t i o n  by t h e  D i s t r i c t  Cour t  o f  



t h e  F o u r t h  J u d i c i a l  D i s t r i c t  o f  t h e  S t a t e  
o f  Montana i n  and f o r  t h e  County o f  
Missoula. ' '  

R & D ' s  argument t h a t  i n c u r a b l e  d e f e c t s  i n  t h e  se l ler ' s  t i t l e  

j u s t i f i e s  w i t h h o l d i n g  payments on t h e  c o n t r a c t  must f a i l  

s i n c e ,  even i f  t h e r e  w e r e  ev idence  o f  i n c u r a b l e  d e f e c t ,  t h e r e  

h a s  been no r e s o r t  t o  t h e  remedy p rov ided  by c o n t r a c t .  

R & D f u r t h e r  a r g u e s  t h a t  t h e  S c h e i t l i n s  a r e  g u i l t y  o f  

f r a u d  and m i s r e p r e s e n t a t i o n  f o r  s e l l i n g  p r o p e r t y  w i t h  

i n c u r a b l e  d e f e c t s  i n  t h e  t i t l e  and t h a t  R & D was w i t h i n  i t s  

r i g h t s  i n  w i t h h o l d i n g  payments. W e  n o t e :  1. The r e c o r d  d o e s  

n o t  s u p p o r t  t h a t  t h e r e  a r e  i n c u r a b l e  d e f e c t s  i n  t i t l e .  2. 

Rule 8 ( c ) ,  M.R.Civ.P. s t a t e s  t h a t  f r a u d  i s  an a f f i r m a t i v e  

d e f e n s e  t h a t  must b e  p leaded  i n  t h e  answer. R & D ' s  answer 

c o n t a i n s  no p l e a d i n g s  c o n c e r n i n g  f r a u d  a n d / o r  

m i s r e p r e s e n t a t i o n .  3. The t r a n s c r i p t  o f  t h e  May 30, 1984 

h e a r i n g  b e f o r e  t h e  S t a t e  D i s t r i c t  C o u r t  c o n t a i n s  no 

a l l e g a t i o n s  o f  f r a u d  o r  m i s r e p r e s e n t a t i o n .  4 .  T h i s  i s  t h e  

f i r s t  t ime  t h a t  R & D M i n e r a l s  h a s  r a i s e d  t h e  i s s u e  o f  f r a u d  

and m i s r e p r e s e n t a t i o n  i n  t h i s  l i t i g a t i o n .  A s  we have  noted  

o f t e n  t i m e s  b e f o r e ,  t h i s  Cour t  w i l l  n o t  c o n s i d e r  on a p p e a l  

i s s u e s  t h a t  have n o t  been r a i s e d  below. See ,  e . g . ,  R u s t i c s  

of Lindberg  Lake v. Lease (Mont. 19841, 690 P.2d 440, 4 1  

St.Rep. 2092. 

F i n a l l y ,  r e s p o n d e n t  a s k s  u s  t o  d i s m i s s  t h i s  a p p e a l  

because  o f  a p p e l l a n t ' s  f a i l u r e  t o  comply w i t h  Rule 1 0 ( c ) ,  

M.R.App.Civ.P. Rule 1 0 ( c )  p r o v i d e s  t h a t  t h e  r e c o r d  on a p p e a l  

must b e  submi t t ed  t o  t h i s  Cour t  w i t h i n  n i n e t y  d a y s  o f  t h e  

n o t i c e  o f  a p p e a l .  Nine ty  d a y s  from t h e  f i l i n g  o f  t h e  n o t i c e  

o f  t h i s  a p p e a l  e x p i r e d  on September 26,  1984,  and t h e  r e c o r d  

was n o t  forwarded t o  t h i s  Cour t  u n t i l  October  3 ,  1984. I n  

Hann i f in  v.  R e t a i l  C l e r k s  ( 1 9 7 3 ) ,  162 Mont. 170,  172-173, 511 



P.2d 982, 984, we noted that Rule 10 (c) gives this Court wide 

discretion in permitting the filing of a record, and we 

quoted from that rule as follows: "If the District Court is 

without authority to grant the relief sought or has denied a 

request therefore, the Supreme Court may on motion extend the 

time for transmitting the record or may permit the record to 

be transmitted and filed after the expiration of the time 

allowed or fixed." In this case both the appellant, who 

requested an extension for transmitting the record to more 

than ninety days from the filing of the appeal, and the 

District Court, which granted the request, though it had no 

authority to do so, indicated a relaxed attitude about the 

Appellate Rules which we do not encourage. However, the 

violation in this case was not egregious and there is no 

evidence that it was anything but inadvertent. Under these 

circumstances we refuse to dismiss. 

The judgment of the District Court is affirmed. 

We concur: --/ 


