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M r .  J u s t i c e  Frank B. Morr ison,  Jr. ,  d e l i v e r e d  t h e  Opinion of 
t h e  Cour t .  

Carolyn P e r r y  a p p e a l s  an  o r d e r  and judgment o f  t h e  

D i s t r i c t  C o u r t ,  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  Yel lowstone  

County, which d i v i d e d  t h e  m a r i t a l  e s t a t e ,  p rov ided  f o r  c h i l d  

s u p p o r t  and d e n i e d  maintenance  and a t t o r n e y s  f e e s .  The 

d i v i s i o n  o f  t h e  m a r i t a l  p r o p e r t y  i s  a f f i r m e d ;  maintenance  and 

a t t o r n e y s  f e e s  a r e  remanded. 

Carolyn and Tony w e r e  m a r r i e d  o n  September 1 7 ,  1971. 

They had two c h i l d r e n ,  Jody,  now age  9 ,  and J e f f ,  a g e  6 .  

Carolyn i s  4 4  y e a r s  o l d  and Tony i s  35. P r i o r  t o  t h e i r  

m a r r i a g e ,  b o t h  p a r t i e s  w e r e  employed and p rov ided  f o r  t h e i r  

own s u p p o r t .  Tony was a n  e l e c t r i c i a n ,  and he h a s  been s e l f -  

employed s i n c e  1977 a s  an  e l e c t r i c a l  c o n t r a c t o r .  Carolyn 

h o l d s  a Bache lo r  o f  S c i e n c e  (Zoology) d e g r e e  and was employed 

f o r  approx imate ly  11 y e a r s  p r i o r  t o  t h e  m a r r i a g e  a s  a  p e d i a t -  

r i c  micro-chemis t ry  l a b o r a t o r y  worker .  Tony 's  income v a r i e s  

from y e a r  t o  y e a r  b u t  he i s  now making approx imate ly  $25,000 

a  y e a r .  Carolyn d i d  n o t  work w h i l e  t h e  p a r t i e s  w e r e  m a r r i e d .  

A f t e r  t h e  p a r t i e s  s e p a r a t e d ,  Caro lyn  s t a r t e d  t o  t e a c h  p i a n o  

l e s s o n s  and se l l  s k i n  c a r e  p r o d u c t s  from h e r  home, A t  t h e  

t i m e  o f  t r i a l  s h e  was making a p p r o x i m a t e l y  $175 p e r  month 

t e a c h i n g  p i a n o  and approx imate ly  $300 p e r  month s e l l i n g  s k i n  

c a r e  p r o d u c t s .  

Tony f i l e d  a  p e t i t i o n  f o r  d i s s o l u t i o n  o f  m a r r i a g e  on 

A p r i l  16 ,  1982. By motion d a t e d  May 21,  1982, Carolyn s o u g h t  

a  temporary  r e s t r a i n i n g  o r d e r  r e q u e s t i n g  t h a t  Tony v a c a t e  t h e  

f a m i l y  home and t h a t  d u r i n g  t h e  pendency o f  t h e  p r o c e e d i n g s ,  

he b e  r e q u i r e d  t o  s u p p o r t  h e r  and t h e  c h i l d r e n .  The p a r t i e s  

r eached  an agreement ,  i n c o r p o r a t e d  i n  a  c o u r t  o r d e r ,  t h a t  

Tony would v a c a t e  t h e  f a m i l y  home and t h a t  he would pay 



C a r o l y n  $300 e a c h  month  a n d  i n  a d d i t i o n  p a y  t h e  m o n t h l y  

m o r t g a g e  o n  t h e  f a m i l y  home i n  t h e  amount  o f  $320.  

T r i a l  was  h e l d  on S e p t e m b e r  2 ,  1983 .  The D i s t r i c t  C o u r t  

made f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w  a n d  a n  o r d e r  o n  

O c t o b e r  4 ,  1983 .  The d e c r e e  o f  d i s s o l u t i o n  w a s  n o t  s i g n e d  

u n t i l  October 1 8 ,  1984 .  

C a r o l y n  a p p e a l s  t h e  Dis t r ic t  C o u r t  o r d e r  o n  t h e  f o l l o w -  

i n g  i s s u e s :  

1. Did t h e  D i s t r i c t  C o u r t  e q u i t a b l y  d i v i d e  t h e  p a r t i e s '  

r e a l  a n d  p e r s o n a l  p r o p e r t y ?  

2 .  Was t h e  d e n i a l  o f  a m a i n t e n a n c e  award  t o  t h e  w i f e  

j u s t i f i e d  u n d e r  t h e  f a c t s  a n d  c i r c u m s t a n c e s  o f  t h i s  c a s e ?  

3 .  Was t h e  d e n i a l  o f  t h e  w i f e ' s  r e q u e s t  t h a t  t h e  h u s -  

band p a y  r e a s o n a b l e  a t t o r n e y ' s  f e e s  i n c u r r e d  b y  h e r  i n  t h e  

d e f e n s e  o f  t h i s  m a t t e r  p r o p e r ?  

PROPERTY DIVISION 

The D i s t r i c t  C o u r t  d i v i d e d  t h e  m a r i t a l  a s s e t s  a s  

f0 l . lows:  

HUSBAND 

ITEM 

O n e - h a l f  h o u s e  p r o c e e d s  
One-ha l f  l a n d  sa le  
1978  C h e v r o l e t  p i c k u p  
1982  D a t s u n  p i c k u p  
1 9 8 2  T o y o t a  c a r  
Kawasak i  m o t o r c y c l e  
1964  C h e v r o l e t  v a n  
T o o l s  
B u s i n e s s  s a v i n g s  a c c o u n t  
B u s i n e s s  c h e c k i n g  a c c o u n t  
P e r s o n a l  c h e c k i n g  a c c o u n t  
One-ha l f  V a i l  t i m e - s h a r e  

TOTAL A.SSETS T O  HUSBAND 

AMOUNT 

$ 1 7 , 7 5 0 . 0 0  
6 , 0 0 0 . 0 0  
3 , 4 5 0 . 0 0  
8 , 5 0 0 . 0 0  

1 0 , 0 0 0 . 0 0  
3 , 0 0 0 . 0 0  
1 , 0 0 0 . 0 0  
1 , 5 0 0 . 0 0  
5 , 0 0 0 . 0 0  

800 .00  
400.00 

(unknown) 



ITEM 

WIFE 

AMOUNT 

One-ha 1 f h o u s e  p r o c e e d s  
O n e - h a l f  l a n d  s a l e  
1978  S u b a r u  
J e w e l r y  
F u r n i s h i n g s  a n d  a p p l i a n c e s  
P e r s o n a l  s a v i n g s  a c c o u n t  
One-ha l f  V a i l  t i m e - s h a r e  

$ 1 7 , 7 5 0 . 0 0  
6 , 0 0 0 . 0 0  
2 , 8 7 5 . 0 0  
3 , 0 0 0 . 0 0  
6 , 0 0 0 . 0 0  
3 , 0 0 0 . 0 0  

(unknown) 

TOTAL ASSETS TO WIFE $ 3 7 , 6 2 5 . 0 0  
----------- ----------- 

The l i a b i l i t i e s  o f  t h e  p a r t i e s  w e r e  d i v i d e d  as f o l l o w s :  

HUSBAND 

ITEM 

T a x e s  - 1982  and 1 9 8 3  
Gertie P e r r y  - o n e - h a l f  o f  $11 ,000 .00  
G e r t i e  P e r r y  - r e m a i n d e r  o f  p i c k u p  l o a n  
One-ha l f  V a i l  t i m e - s h a r e  
Kawasak i  d e b t  ( a s  a b o v e )  
D a t s u n  d e b t  ( a s  a b o v e )  
T o y o t a  d e b t  ( a s  a b o v e )  

HUSBAND'S TOTAL LIABILITIES $ 4 1 , 0 5 0 . 0 0  
------------ ------------ 

WIFE 

ITEM AMOUNT 

G e r t i e  P e r r y  - o n e - h a l f  o f  $11 ,000 .00  $ 5 , 5 0 0 . 0 0  
O n e - h a l f  V a i l  t i m e - s h a r e  1 , 7 5 0 . 0 0  

WIFE'S TOTAL LIABILITIES $ 7 , 2 5 0 . 0 0  
----------- ----------- 

C a r o l y n ' s  p r i m a r y  d i s p u t e  w i t h  t h e  p r o p e r t y  d i v i s i o n  i s  

t h a t  s h e  w i s h e s  t o  be a l l o w e d  t o  r e m a i n  i n  t h e  f a m i l y  home 

u n t i l  t h e  c h i l d r e n  r e a c h  t h e  a g e  o f  m a j o r i t y  b e c a u s e  t h e  

h o u s e  i s  l o c a t e d  c l o s e  t o  t h e  c h i l d r e n ' s  s c h o o l  a n d  t h e  

m o n t h l y  m o r t g a g e  payment  i s  o n l y  $320.  S h e  w o u l d  n o t  b e  a b l e  

t o  f i n d  s i m i l a r  h o u s i n g  f o r  t h a t  amount .  The D i s t r i c t  C o u r t  

d e t e r m i n e d  t h e  h o u s e  s h o u l d  be s o l d  a n d  t h e  p r o c e e d s  s p l i t  

e v e n l y  b e t w e e n  t h e  two  p a r t i e s .  

C a r o l y n  a l s o  d i s p u t e s  t h e  e q u a l  d i v i s i o n  o f  t h e i r  r e a l  

p r o p e r t y  i n  C o l o r a d o  b e c a u s e  s h e  u s e d  $ 5 , 0 0 0  f r o m  h e r  



p r e m a r i t a l  s a v i n g s  accoun t  for i t s  down payment. The D i s -  

t r i c t  C o u r t  found t h a t  Tony 's  income had been used f o r  t h e  

rest o f  t h e  payments and h e  was e n t i t l e d  t o  one-hal f  o f  t h e  

p roceeds  from i t s  s a l e .  

Carolyn a l s o  a r g u e s  t h a t  s h e  shou ld  n o t  have t o  pay 

one-hal f  o f  t h e  amount remaining due on a  l o a n  from Tony ' s  

mother  because  t h e r e  had been a n  agreement  w i t h  t h e  mother  

t h a t  t h e y  w o u l d n ' t  have t o  make anymore payments. There was 

a  p romissory  n o t e  on t h e  loan  s i g n e d  by b o t h  Carolyn and 

Tony, b u t  no payments had been made s i n c e  1977. 

The s t a n d a r d  o f  r ev iew o f  a  p r o p e r t y  s e t t l e m e n t  h a s  been 

s t a t e d  many times. I n  d i v i d i n g  p r o p e r t y  i n  a  m a r r i a g e  d i s s o -  

l u t i o n  t h e  Di s t r i c t  C o u r t  h a s  f a r - r e a c h i n g  d i s c r e t i o n  and i t s  

judgment w i l l  n o t  be  a l t e r e d  w i t h o u t  a  showing o f  c l e a r  abuse  

of d i s c r e t i o n .  The t e s t  o f  abuse  o f  d i s c r e t i o n  i s  whe the r  

t h e  t r i a l  c o u r t  a c t e d  a r b i t r a r i l y  w i t h o u t  employment o f  

c o n s c i e n t i o u s  judgment o r  exceeded t h e  bounds o f  r eason  

r e s u l t i n g  i n  s u b s t a n t i a l  i n j u s t i c e .  I n  R e  Mar r i age  o f  R o l f e  

(Mont. 1 9 8 5 ) ,  699 P.2d 79, 42 St.Rep. 623; I n  R e  Mar r i age  o f  

V e r t  (Mont. 1 9 8 4 ) ,  680 P.2d 587, 4 1  St.Rep. 895. Applying 

t h i s  s t a n d a r d  w e  canno t  s a y  t h a t  t h e  D i s t r i c t  C o u r t  abused 

i t s  d i s c r e t i o n .  

W e  a r e  s y m p a t h e t i c  t o  t h e  w i f e ' s  d e s i r e  t o  s t a y  i n  t h e  

fami ly  home, however, t h e  house r e p r e s e n t s  a  v e r y  l a r g e  p a r t  

o f  t h e  t o t a l  a s s e t s  owned by t h e  p a r t i e s .  I f  t h e  husband 

canno t  o b t a i n  h i s  s h a r e  o f  t h i s  a s s e t ,  he  w i l l  have s u b s t a n -  

t i a l l y  l e s s  t h a n  one-hal f  o f  t h e  a s s e t s .  The w i f e  w i l l  be  

r e c e i v i n g  funds  from t h e  s a l e  o f  t h e  p r o p e r t y ,  and a l t h o u g h  

s h e  may n o t  be  a b l e  t o  f i n d  hous ing  a s  n i c e  a s  t h e  f a m i l y  

home, s h e  should  be  a b l e  t o  f i n d  a d e q u a t e  hous ing  f o r  h e r s e l f  

and h e r  c h i l d r e n .  



The e q u a l  d i v i s i o n  o f  t h e  p roceeds  from t h e  Colorado 

r e a l  p r o p e r t y  was a  r e a s o n a b l e  e x e r c i s e  o f  t h e  D i s t r i c t  

C o u r t ' s  d i s c r e t i o n .  S i n c e  Tony d i d  c o n t r i b u t e  toward t h e  

purchase  o f  t h e  p r o p e r t y ,  w e  c a n n o t  f i n d  an  abuse  o f  

d i s c r e t i o n .  

Carolyn i s  l e g a l l y  o b l i g a t e d  t o  pay on t h e  n o t e  t o  

Tony 's  mother .  W e  c a n n o t  f i n d  t h a t  t h e  D i s t r i c t  Cour t  e r r e d  

i n  o r d e r i n g  h e r  t o  pay one-hal f  o f  t h e  remain ing  payments.  

Maintenance 

Carolyn con tends  t h a t  t h e  D i s t r i c t  C o u r t ' s  d e n i a l  o f  

maintenance  f o r  h e r  was n o t  j u s t i f i e d  under  t h e  f a c t s  and 

c i r c u m s t a n c e s  o f  t h i s  c a s e .  W e  a g r e e .  

The D i s t r i c t  Cour t  found t h a t  t h e  husband ' s  payments o f  

$620 p e r  month f o r  o v e r  a  y e a r  w e r e  s u f f i c i e n t  f o r  t h e  w i f e ' s  

r e h a b i l i t a t i v e  purposes  and t h a t  no f u r t h e r  maintenance  was 

n e c e s s a r y .  The c o u r t  went on t o  s a y  t h a t  t h e  w i f e  h a s  a  

"demonst ra ted  income c a p a c i t y "  a s  a  l a b  t e c h n i c i a n ,  a  p i a n o  

t e a c h e r  o r  a  c o s m e t i c  s a l e s p e r s o n .  

W e  f i n d  C a r o l y n ' s  s i t u a t i o n  v e r y  s i m i l a r  t o  t h e  s i t u a -  

t i o n  i n  t h e  r e c e n t  c a s e  o f  I n  R e  Mar r i age  of  R o l f e  (Mont. 

1 9 8 5 ) ,  699 P.2d 79, 4 2  St.Rep. 623, i n  which w e  remanded t h e  

award o f  maintenance  f o r  o n l y  one y e a r  because  t h a t  was n o t  

enough t i m e  f o r  t h e  w i f e  t o  f i n d  adequa te  employment t o  

m a i n t a i n  h e r  s t a n d a r d  o f  l i v i n g .  I n  R o l f e ,  t h e  w i f e  had a  

B.A. i n  e d u c a t i o n  and had t a u g h t  f o r  s e v e r a l  y e a r s  p r i o r  t o  

mar r i age .  She d i d  n o t  work d u r i n g  t h e  15 y e a r s  o f  m a r r i a g e .  

W e  found t h a t  t h e  D i s t r i c t  Cour t  had r e l i e d  h e a v i l y  on t h e  

h u s b a n d ' s  a s s e r t i o n  t h a t  t h e  w i f e  cou ld  e a r n  $17,000 a  y e a r  

a s  a n  e lementa ry  s c h o o l  t e a c h e r .  A t  t h e  t ime  o f  t r i a l ,  s h e  

was w i t h o u t  a t e a c h i n g  c e r t i f i c a t e  o r  t e a c h i n g  e x p e r i e n c e  f o r  

16 y e a r s .  



S i m i l a r l y ,  i n  t h e  c a s e  a t  hand, Caro lyn  h a s  n o t  worked 

i n  1 0  y e a r s .  There i s  ev idence  i n  t h e  r e c o r d ,  t h a t  i f  s h e  

w e r e  t o  r e t u r n  t o  h e r  o l d  p o s i t i o n  a s  a  l a b  t e c h n i c i a n ,  s h e  

would need a d d i t i o n a l  s c h o o l i n g  t o  m e e t  c e r t i f i c a t i o n  re- 

q u i r e m e n t s .  The D i s t r i c t  Cour t  a l s o  r e l i e d  t o o  h e a v i l y  on 

t h e  f i n d i n g  t h a t  Carolyn cou ld  e a r n  $11 p e r  hour  t e a c h i n g  

p i a n o  o r  $12 t o  $ 4 0  p e r  hour  s e l l i n g  c o s m e t i c s .  T h i s  i s  

d e c e p t i v e  because  it would be v e r y  d i f f i c u l t  f o r  h e r  t o  work 

4 0  h o u r s  a  week a t  e i t h e r  one o f  t h e s e  jobs .  Caro lyn  t e s t i -  

f i e d  t h a t  s h e  and t h e  c h i l d r e n  had been s t r u g g l i n g  f i n a n -  

c i a l l y  s i n c e  t h e  p a r t y ' s  s e p a r a t i o n ,  b u t  t h e  h u s b a n d ' s  

l i f e s t y l e  seems t o  have s u f f e r e d  v e r y  l i t t l e .  H e  h a s  even 

been a b l e  t o  make s e v e r a l  l a r g e  p u r c h a s e s .  

The p r o p e r t y  t h e  D i s t r i c t  C o u r t  awarded Caro lyn  i s  n o t  

income-producing. The one y e a r  o f  maintenance  Carolyn h a s  

a l r e a d y  r e c e i v e d  h a s  n o t  been enough t o  a l l o w  h e r  t o  become 

f i n a n c i a l l y  independen t .  W e  remand t o  t h e  D i s t r i c t  C o u r t  t o  

r e c o n s i d e r  t h e  w i f e ' s  s a l a r y  p r o s p e c t s  and d u r a t i o n  o f  

maintenance .  

A t t o r n e y ' s  Fees  

Caro lyn  asked t h a t  t h e  D i s t r i c t  Cour t  award h e r  a t t o r -  

n e y ' s  f e e s .  The c o u r t  made no f i n d i n g s  on t h i s  m a t t e r  b u t  

s imply  s t a t e d :  "Each o f  t h e  p a r t i e s  s h a l l  pay t h e i r  own 

l e g a l  f e e s  and c o s t s . "  Where t h e  D i s t r i c t  Cour t  r e f u s e s  t o  

award a t t o r n e y ' s  f e e s ,  it must i n d i c a t e  i n  t h e  f i n d i n g s  o f  

f a c t  why such  f e e s  w e r e  n o t  awarded. I n  R e  Mar r i age  o f  

Hammeren (Mont. 1 9 8 2 ) ,  6 6 3  P.2d 1152,  3 9  St.Rep. 2222. 

Having f a i l e d  t o  f o l l o w  t h i s  p r o c e d u r e ,  t h e  w i f e ' s  r e q u e s t  

f o r  a t t o r n e y ' s  f e e s  s h a l l  be c o n s i d e r e d  on remand, and i f  

d e n i e d ,  t h e  d e n i a l  must b e  s u b s t a n t i a t e d .  



The husband con tends  t h a t  t h e  f i l i n g  o f  t h i s  a p p e a l  was 

w i t h o u t  m e r i t  and was done f o r  purposes  o f  d e l a y .  C l e a r l y ,  

t h i s  appea l  has m e r i t  and h i s  r e q u e s t  f o r  damages i s  d e n i e d .  

W e  a f f i r m  i n  p a r t  and remand i n  p a r t  f o r  f u r t h e r  pro-  

c e e d i n g s  i n  accordance  w i t h  t h i s  o p i n i o n .  

We concur :  I 


