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M r .  J u s t i c e  Frank B. Morr ison d e l i v e r e d  t h e  Opinion of t h e  
Cour t .  

Cloyd W. Devers  a p p e a l s  t h e  J a n u a r y  18 ,  1984,  f i n d i n g s  

o f  f a c t  and c o n c l u s i o n s  o f  law and t h e  J u l y  2 4 ,  1984,  o r d e r  

o f  t h e  F i f t h  J u d i c i a l  D i s t r i c t  Cour t  g r a n t i n g  two d e f i c i e n c y  

judgments t o  t h e  Bank o f  Sher idan .  W e  r e v e r s e  t h e  o r d e r  o f  

t h e  D i s t r i c t  Cour t .  

Appel l a n t  Cloyd Devers  (Devers)  e x e c u t e d  two p romissory  

n o t e s  t o  t h e  Bank o f  S h e r i d a n  (Bank) on A p r i l  1 6 ,  1981,  one 

f o r  $94,802.71 and t h e  o t h e r  f o r  $21,580.03. The n o t e s  w e r e  

secured  by Devers '  farm machinery ,  equipment  and l i v e s t o c k .  

Devers s u b s e q u e n t l y  d e f a u l t e d  on t h e  n o t e s .  Devers f i l e d  a  

p e t i t i o n  f o r  bankrup tcy  on August 21, 1981. Bank f i l e d  a  

compla in t  August 25, 1981,  demanding t h e  $104,021.90 due and 

owing on t h e  two n o t e s .  Subsequentl-y,  w i t h  t h e  Bankruptcy 

C o u r t ' s  p e r m i s s i o n ,  Bank r e p o s s e s s e d  t h e  c o l l a t e r a l .  The 

l i v e s t o c k  was immedia te ly  s o l d  a t  a  p u b l i c  a u c t i o n  i n  Idaho 

F a l l s ,  Idaho.  The farm machinery and equipment  w e r e  s o l d  a t  

v a r i o u s  s a l e s  o v e r  a  p e r i o d  o f  t ime .  

A w r i t t e n  n o t i c e  d a t e d  November 8 ,  1982,  was s e n t  by t h e  

a t t o r n e y  f o r  Bank t o  Devers  s t a t i n g  t h a t  c e r t a i n  l i s t e d  farm 

machinery and equipment  would be  s o l d  a t  a  p r i v a t e  a u c t i o n  i n  

Bank 's  lobby on November 19 ,  1982,  a t  10:OO a.m. The l o c a l  

newspapers  w e r e  unab le  t o  p u b l i s h  t h e  n o t i c e  p r i o r  t o  Nov~m- 

b e r  1 9 ,  1982. T h e r e f o r e ,  t h e  s a l e  d a t e  was changed t o  Novem- 

b e r  24, 1982. A n o t i c e  was p u b l i s h e d  i n  t h r e e  l o c a l  p a p e r s  

l i s t i n g  t h e  i t e m s  f o r  s a l e  ( i n c l u d i n g  two p i e c e s  o f  equipment  

n o t  l i s t e d  on Devers '  n o t i c e )  and s t a t i n g  t h e  f o l l o w i n g :  

"Submit Bids  t o  J i m  S h i r e s ,  Bank o f  S h e r i d a n ,  P. 0. 
Box 587, S h e r i d a n ,  M t .  59749 

" P l e a s e  e n c l o s e  a s e p a r a t e  s e a l e d  enve lope  w i t h  
your  b i d  e n c l o s e d ,  showing 'equipment  b i d 1  on t h e  
o u t s i d e  o f  enve lope .  Bids  w i l l  b e  opened November 
24, 1982, a t  10:OO a.m. W e  r e s e r v e  t h e  r i g h t  t o  



r e f u s e  any o r  a l l  b i d s .  C o n t a c t  J i m  S h i r e s  a t  
842-5411 t o  view any o f  t h e s e  i t e m s . "  

T h i s  same n o t i c e  was p o s t e d  i n  Bank 's  lobby.  

Devers  con tends  he  r e c e i v e d  no n o t i c e ,  w r i t t e n  o r  o r a l ,  

o t h e r  t h a n  t h a t  d a t e d  November 8 ,  1982,  and t h a t  he was never  

n o t i f i e d  o f  t h e  change i n  t h e  s a l e  d a t e .  M r .  Rober t  T. 

Smith,  P r e s i d e n t  o f  t h e  Bank o f  S h e r i d a n ,  t e s t i f i e d  a t  t r i a l  

t h a t  he was c e r t a i n  M r .  S h i r e s ,  t h e n  V i c e  P r e s i d e n t  o f  Bank, 

had " informed"  Devers o f  t h e  s a l e .  Regarding h i s  conversa -  

t i o n  w i t h  Devers ,  M r .  S h i r e s  t e s t i f i e d  a s  fo l lows :  

"Q. I ' l l  r e f e r  you t o  t h e  a u c t i o n  s a l e ,  p r i v a t e  
a u c t i o n  s a l e  o f  November 2 4 t h ,  1982,  and t h e  days  
p r i o r  t o  t h a t .  Did you have o c c a s i o n  a t  any t i m e  
d u r i n g  t h e  month o f  November t o  d i s c u s s  t h i s  p a r -  
t i c u l a r  s a l e  w i t h  M r .  Devers? 

"A. On one o c c a s i o n ,  M r .  Devers c a l l e d  m e  concern-  
i n g  t h e  p i c k u p  t h a t  was b e i n g  s o l d ,  y e s .  

"Q. Do you r e c a l l  approx imate ly  when t h a t  conver-  
s a t i o n  took  p l a c e ?  

"A. Some t i m e  inbetween t a k i n g  p o s s e s s i o n  o f  t h e  
equipment  and t h e  s a l e .  

"Q.  Did he q u e s t i o n  you a t  any t i m e  c o n c e r n i n g  t h e  
p a r t i c u l a r  t i m e  t h a t  t h e  s a l e  was g o i n g  t o  t a k e  
p l a c e ,  o r  a n y t h i n g  o f  t h a t  n a t u r e ?  

"A. I b e l i e v e  w e  d i s c u s s e d  t h a t .  W e  t a l k e d  a b o u t  
t h e  s a l e  and t h e  f a c t  t h a t  w e  w e r e  t a k i n g  b i d s  on 
t h e  equipment ,  yes . "  

Approximately one-hal f  o f  Devers '  farm machinery and 

equipment  was s o l d  a t  t h e  November 24,  1982,  s a l e .  The 

remaining equipment  was s o l d  a t  s e v e r a l  d i f f e r e n t  " p r i v a t e  

t r e a t y "  s a l e s  o v e r  t h e  c o u r s e  o f  s e v e r a l  months. I t  i s  

u n d i s p u t e d  t h a t  Devers was g iven  no n o t i c e  o f  any s a l e  subse-  

q u e n t  t o  November 2 4 ,  1982. 

A f t e r  t h e  c o l l a t e r a l  was s o l d ,  Bank f i l e d  a  mot ion  f o r  

judgment by d e f a u l t  on September 26,  1983,  r e q u e s t i n g  d e f i -  

c i e n c y  judgments o f  $36,995.21 on one  n o t e  and $7,908.96 on 

t h e  o t h e r ,  a t t o r n e y ' s  f e e s ,  c o l l e c t i o n  expenses  and c o s t s .  



Fol lowing a  bench t r i a l ,  Bank was awarded d e f i c i e n c y  judg- 

ments  o f  $29,926.22 and $7,908.83,  a s  w e l l  a s  $5,733.58 f o r  

t h e  c o s t  o f  t h e  s a l e s .  

I n  h i s  a p p e a l  o f  t h e  o r d e r ,  Devers r a i s e s  t h e  f o l l o w i n g  

i s s u e s :  

1. Whether t h e  t r i a l  c o u r t  e r r e d  i n  h o l d i n g  Devers 

l i a b l e  f o r  d e f i c i e n c i e s  on two p romissory  n o t e s  when: ap- 

p r o x i m a t e l y  one-ha l f  o f  t h e  n o t e s '  c o l l a t e r a l  was s o l d  a t  a  

s a l e ;  Devers' n o t i c e  o f  s a l e  was e r r o n e o u s  a s  t o  t h e  d a t e  and 

n a t u r e  o f  t h e  s a l e ;  and t h e  o t h e r  h a l f  o f  t h e  c o l l a t e r a l  was 

s o l d  a t  s a l e s  w i t h  no n o t i c e  t o  Devers? 

2 .  Assuming Devers  i s  l i a b l e  f o r  t h e  d e f i c i e n c i e s ,  i s  

t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n  o f  t h e  amount o f  d e f i c i e n c y  

suppor ted  by s u b s t a n t i a l  c r e d i b l e  e v i d e n c e ?  

Our r e s o l u t i o n  o f  i s s u e  one r e n d e r s  c o n s i d e r a t i o n  o f  

i s s u e  two moot. 

The Uniform Commercial Code i s  c o d i f i e d  i n  T i t l e  30, 

C h a p t e r s  1 th rough  9  o f  t h e  Montana Code Annotated.  P u r s u a n t  

t o  5 30-9-504(3) ,  MCA, a  s e c u r e d  c r e d i t o r  i s  e n t i t l e d  t o  s e l l .  

c o l l a t e r a l  a f t e r  a  d e f a u l t ,  s o  l o n g  a s  "every  a s p e c t  o f  t h e  

d i s p o s i t i o n  i n c l u d i n g  t h e  method, manner,  t i m e ,  p l a c e ,  and 

terms" a r e  commercia l ly  r e a s o n a b l e .  T h i s  i n c l u d e s  a  commer- 

c i a l l y  r e a s o n a b l e  n o t i f i c a t i o n  t o  t h e  d e b t o r  o f  t h e  pending 

s a l e .  Montana s t a t u t e s  p r o v i d e :  

" U n l e s s  c o l l a t e r a l  i s  p e r i s h a b l e  o r  t h r e a t e n s  t o  
d e c l i n e  s p e e d i l y  i n  v a l u e  o r  i s  o f  a  t y p e  customar-  
i l y  s o l d  on a  r ecogn ized  m a r k e t ,  r e a s o n a b l e  n o t i f i -  
c a t i o n  o f  t h e  t i m e  and p l a c e  o f  any p u b l i c  s a l e  o r  
r e a s o n a b l e  n o t i f i c a t i o n  o f  t h e  t i m e  a f t e r  which any 
p r i v a t e  s a l e  o r  o t h e r  i n t e n d e d  d i s p o s i t i o n  i s  t o  b e  
made s h a l l  be s e n t  by t h e  s e c u r e d  p a r t y  t o  t h e  
d e b t o r  i f  he  h a s  n o t  s i g n e d  a f t e r  d e f a u l t  a  s t a t e -  
ment renouncing o r  modify ing h i s  r i g h t  t o  n o t i f i c a -  
t i o n  o f  s a l e . "  5 30-9-504(3) ,  MCA. 

Devers n e v e r  renounced h i s  r i g h t  t o  n o t i f i c a t i o n .  



" [ T l h e  burden o f  p rov ing  t h e  commercial r e a s o n a b l e n e s s  

o f  t h e  d i s p o s i t i o n  o f  c o l l a t e r a l  i s  on t h e  s e c u r e d  p a r t y . "  

Farmers S t a t e  Bank v. Mobile Homes Unl imi ted  ( 1 9 7 9 ) ,  181  

Mont. 342, 347, 593 P.2d 734, 737. The burden o f  p r o v i n g  t h e  

commercial r e a s o n a b l e n e s s  o f  t h e  n o t i f i c a t i o n  o f  a  d e b t o r  o f  

a n  impending s a l e  i s  t h e r e f o r e  on t h e  s e c u r e d  p a r t y .  Bank 

h a s  n o t  m e t  t h i s  burden.  

Devers  a l l e g e s  t h a t  t h e  November 8 ,  1982,  n o t i c e  o f  s a l e  

was commercia l ly  u n r e a s o n a b l e  because  it c o n t a i n e d  an i n c o r -  

r e c t  s a l e  d a t e  and s t a t e d  t h a t  t h e  s a l e  would b e  p r i v a t e ,  

when i n  f a c t  t h e  a c t u a l  s a l e  conducted  was p u b l i c .  W e  need 

n o t  d e c i d e  t h e  n a t u r e  o f  t h e  November 24, 1982, s a l e  a s  t h e  

n o t i c e  g iven  Devers  was commercia l ly  u n r e a s o n a b l e  n o t i c e  o f  

e i t h e r  a  p r i v a t e  o r  a  p u b l i c  s a l e .  

The o n l y  w r i t t e n  n o t i c e  g iven Devers o f  t h e  i n i t i a l  s a l e  

c o n t a i n e d  t h e  wrong d a t e .  I t  a l s o  f a i l e d  t o  s t a t e  t h a t  

s e a l e d  b i d s  w e r e  t o  b e  s u b m i t t e d .  The o n l y  e v i d e n c e  p r e s e n t -  

ed by Bank t o  c o u n t e r  Devers '  t e s t i m o n y  t h a t  he  r e c e i v e d  no 

n o t i c e ,  w r i t t e n  o r  o r a l ,  o f  t h e  c o r r e c t  d a t e  o f  t h e  s a l e  was 

Mr. S h i r e ' s  t e s t i m o n y  quoted  p r e v i o u s l y .  However, S h i r e s  

never  t e s t i f i e d  t h a t  he  t o l d  Devers  t h e  c o r r e c t  d a t e  o f  t h e  

s a l e .  F u r t h e r ,  n e i t h e r  t h e  s a l e  n o t i c e s  i n  t h e  newspapers  

n o r  t h e  n o t i c e  p o s t e d  i n  Bank 's  lobby cou ld  be r e l i e d  on by 

Bank t o  p r o v i d e  n o t i c e  o f  t h e  c o r r e c t  d a t e  and method o f  s a l e  

t o  Devers. See L i b e r t y  N a t i o n a l  Bank o f  Fremont v.  G r e i n e r  

(Ohio App. 1 9 7 8 ) ,  4 0 5  N.E.2d 317, and Hodges v.  Norton 

(N.C.App. 1 9 7 6 ) ,  223 S.E.2d 848. 

F i n a l l y ,  Bank f a i l e d  t o  p r o v i d e  Devers  w i t h  n o t i c e  o f  

any s a l e  h e l d  subsequen t  t o  November 24, 1982. I n  o r d e r  f o r  

t h e  manner o f  d i s p o s i t i o n  o f  t h e  c o l l a t e r a l  t o  have been 

commercia l ly  r e a s o n a b l e  and f a i r  t o  d e b t o r ,  n o t i c e  o f  t h e s e  

subsequen t  s a l e s  shou ld  a l s o  have been p rov ided .  A s  t i m e  



p a s s e d ,  Devers might  have found h i m s e l f  i n  a more s t a b l e  

p o s i t i o n  and t h u s  a b l e  t o  purchase  some o f  h i s  own equipment .  

On t h e  b a s i s  o f  t h e  p r e c e d i n g  d i s c u s s i o n ,  w e  ho ld  t h a t  

t h e  f o l l o w i n g  f i n d i n g  o f  t h e  t r i a l  judge i s  n o t  s u p p o r t e d  by 

s u b s t a n t i a l ,  c r e d i b l e  ev idence .  

" 4 .  The s e c u r e d  p r o p e r t y  was s o l d  by t h e  P l a i n -  
t i f f ,  t h e  l i v e s t o c k  a t  a  p u b l i c  a u c t i o n  a t  a  l i v e -  
s t o c k  market  and t h e  farm machinery and equipment  
and o t h e r  p r o p e r t y  a t  a  p r i v a t e  s a l e  conducted  by 
t h e  P l a i n t i f f .  The Defendant  had b o t h  a c t u a l  and 
c o n s t r u c t i v e  n o t i c e  o f  t h e  v a r i o u s  s a l e s  and ,  i n  
f a c t ,  by h i s  c o n d u c t ,  r a t i f i e d ,  approved and pa r -  
t i c i p a t e d  i n  t h e  s a l e  p rocedure . "  

Bank ' s  f a i l u r e  t o  g i v e  t h e  d e b t o r  commercia l ly  r eason-  

a b l e  n o t i c e  o f  t h e  s a l e s  o f  h i s  c o l l a t e r a l  p r e c l u d e s  Bank 

from r e c o v e r i n g  any d e f i c i e n c y  judgment from Devers. ~ i p p e r t  

v .  B l a c k f e e t  T r i b e  o f  t h e  B l a c k f e e t  I n d i a n  R e s e r v a t i o n  (Mont. 

The d e c i s i o n  o f  t h e  t r i a l  c o u r t  awarding Bank two d e f i -  

c i e n c y  judgments a g a i n s t  Devers i s  r e v e r s e d .  

W e  concur :  
r, 


