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Mr. Justice John Conway Harrison delivered the Opinion of the 
Court. 

This is an appeal from a judgment of the Thirteenth 

Judicial District Court, in and for the County of Yellowstone 

which found Schultz in debt to I F G  Leasing Company for 

failure to pay monies owed on the lease of certain equipment. 

We affirm. 

John Schultz, Jr. and Esther Schultz were partners 

doing business as K.O. Dek Land Company. On June 28, 1978, 

Schultz leased a combine from I F G  Leasing Company. The lease 

called for five annual payments in the amount of $12,150.72, 

the first payment being due on June 27, 1978, and subsequent 

payments due on June 25th of each year thereafter. 

Appellants failed to pay the rental due on June 25, 1979, and 

all subsequent payments. I F G  obtained judgment against 

appellant in the principal amount of $57,596.29 plus interest 

at the rate of 10% per annum from the date of default. The 

combine remains in the possession of the appellant because 

respondent has not been able to locate it. 

The parties entered into a second lease on February 27, 

1979, for refrigerated trailer. Leland Trailer and 

Equipment, the vendor, guaranteed the performance of Schultz. 

The lease called for five annual rental payments in the 

amount of $7,536.34, the first payment being due on February 

13, 1979, and subsequent payments due on March 25th of each 

year. Schultz failed to make four installment payments 

required under the lease. As a consequence, the trailer was 

sold by Leland for the amount of $17,500. I F G  and Leland 

entered into an agreement whereby Leland would pay I F G  the 

sum of $17,500 for the ownership of the trailer. 



IFG c r e d i t e d  S c h u l t z l s  a c c o u n t  i n  t h e  amount of 

$17,500. A judgment was o b t a i n e d  a g a i n s t  S c h u l t z  i n  t h e  

amount o f  $15,553.46 p l u s  i n t e r e s t  a t  10% p e r  annum. The 

D i s t r i c t  C o u r t  de te rmined  t h e  i n t e r e s t  r a t e  by t h e  t e r m s  o f  

b o t h  l e a s e  agreements  which p rov ided  f o r  i n t e r e s t  on d e f a u l t  

t o  be  p a i d  "a t  t h e  h i g h e s t  c o n t r a c t u a l  r a t e  p e r m i t t e d  by 

law," and S 31-1-107 (1) , MCA (1979) which p rov ided  f o r  10% 

p e r  annum. The t o t a l  i n t e r e s t  due on s a i d  o b l i g a t i o n s  

e q u a l l e d  $29,745.80 f o r  t h e  p e r i o d  between J u l y  5 ,  1979,  and 

t h e  d a t e  o f  t r i a l ,  November 5 ,  1984. 

Two i s s u e s  a r e  r a i s e d  on a p p e a l :  

(1) Whether r e s p o n d e n t  f a i l e d  t o  m i t i g a t e  h i s  damages 

r e g a r d i n g  t h e  d i s p o s i t i o n  o f  t h e  Leland T r a i l e r .  

( 2 )  Whether r e s p o n d e n t  i s  e n t i t l e d  t o  pre judgment  

i n t e r e s t  a t  a  r a t e  o f  10% p e r  annurn. 

I n i t i a l l y ,  t h i s  Cour t  r e c o g n i z e s  t h a t  t h e  d i s p u t e  a t  

i s s u e  i s  n o t  governed by t h e  p r o v i s i o n s  o f  t h e  Uniform 

Commercial Code. I n  c i r c u m s t a n c e s  where t h e  p u r p o r t e d  l e a s e  

g i v e s  t h e  l e s s e e  t h e  o p t i o n  t o  a c q u i r e  t h e  l e a s e d  goods upon 

e x p i r a t i o n  o f  t h e  l e a s e ,  t h e  l e a s e  i s  commercia l ly  

i n d i s t i n g u i s h a b l e  from a n  i n s t a l l m e n t  s a l e s  c o n t r a c t ,  and i s  

governed by t h e  Uniform Commercial Code. S e c t i o n  

30-1-201(37),  MCA; F i r e  Supply and S e r v i c e ,  I n c .  v. Chico  Hot 

S p r i n g s  (Mont. 1 9 8 2 ) ,  639 P.2d 1160,  39 St.Rep. 231. 

However, t h e  f a c t s  o f  t h i s  c a s e  i n d i c a t e  t h a t  t h e  lessee d i d  

n o t  have t h e  o p t i o n  t o  o b t a i n  t i t l e  t o  t h e  p r o p e r t y  a t  no 

f u r t h e r  c h a r g e  a t  t h e  t e r m i n a t i o n  o f  t h e  l e a s e .  T h e r e f o r e ,  

w e  f i n d  t h e  c h a r a c t e r i z a t i o n  o f  t h e  t r a n s a c t i o n  i n  t h e  m a t t e r  

b e f o r e  u s  was a  l e a s e  o f  equipment.  Diede v. Davis  (Mont. 

1 9 8 3 ) ,  661 P.2d 838, 40 S t .  Rep. 394. 



A p p e l l a n t s  a r g u e  t h a t  t h e  responden t  f a i l e d  t o  m i t i g a t e  

damages by a c c e p t i n g  $17,500 f o r  t h e  t r a i l e r .  T h i s  amount i s  

a l l e g e d  t o  be  less t h a n  i t s  market  v a l u e .  M r .  S c h u l t z  

t e s t i f i e d  t h a t  a t  t h e  t i m e  t h e  t r a i l e r  was t a k e n ,  i t s  v a l u e  

was between $20,000 and $22,000. 

The r u l e  i n  Montana i s  t h a t  a n o n d e f a u l t i n g  p a r t y  i n  a  

c o n t r a c t u a l  a r rangement  must a c t  r e a s o n a b l y  under  t h e  

c i r c u m s t a n c ~ s  s o  a s  n o t  t o  u n n e c e s s a r i l y  e n l a r g e  damages 

caused by d e f a u l t .  Diede v .  Davis ,  s u p r a ;  Town Pump, I n c .  v .  

Diteman (Mont. 1 9 8 1 ) ,  622 P.2d 212, 38 St.Rep. 54. The 

s u f f i c i e n c y  o f  t h e  e f f o r t  t o  m i t i g a t e  i s  a  d e t e r m i n a t i o n  f o r  

t h e  trier o f  f a c t .  Bronken 's  Good Time Company v .  J. W. 

Brown and A s s o c i a t e s  (Mont. 1 9 8 3 ) ,  661 P.2d 861, 40 St.Rep. 

549. 

T h i s  m a t t e r  was i n i t i a t e d  a s  a c o l l e c t i o n  a c t i o n  by 

responden t  t o  r e c o v e r  r e n t  upon a p p e l l a n t s '  two equipment  

l e a s e s  which were i n  d e f a u l t .  The D i s t r i c t  Cour t  i n  i t s  

f i n d i n g s  o f  f a c t  found t h e  a p p e l l a n t s  had d e f a u l t e d  on t h e i r  

o b l i g a t i o n  t o  pay t h e  r e n t a l  due o n  t h e  two l e a s e s .  A s  a  

consequence,  t h e  t r a i l e r  was s o l d  and t h e  p roceeds  o f  t h e  

s a l e  w e r e  c r e d i t e d  a g a i n s t  t h e  d e b t  due t o  r e sponden t .  The 

c o u r t  a l s o  de termined t h a t  b o t h  l e a s e s  r e q u i r e d  i n t e r e s t  t o  

b e  p a i d  on d e l i n q u e n t  payments. Based upon t h e  D i s t r i c t  

C o u r t ' s  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law t h e  c o u r t  

o r d e r e d  a p p e l l a n t  t o  pay responden t  s p e c i f i c  amounts,  less 

t h e  amount c r e d i t e d  a s  r e p r e s e n t e d  by t h e  s a l e  o f  t h e  t r a i l -  

e r ,  r e p r e s e n t i n g  p r i n c i p a l  and i n t e r e s t  on t h e  two l e a s e  

agreements .  From o u r  r ev iew o f  t h e  r e c o r d ,  we conc lude  t h a t  

t h e r e  was s u b s t a n t i a l  e v i d e n c e  i n  t h e  r e c o r d  t o  s u p p o r t  t h e  

$17,500 v a l u e  f o r  which t h e  t r a i l e r  was s o l d ,  and which 

amount was c r e d i t e d  t o  t h e  accoun t  o f  t h e  a p p e l l a n t s .  W e  



h o l d  t h a t  t h e  r e s p o n d e n t ' s  e f f o r t s  t o  m i t i g a t e  i t s  damages 

w e r e  r e a s o n a b l e  under  t h e  c i r c u m s t a n c e s .  

A p p e l l a n t  n e x t  a r g u e s  t h a t  t h e  l e g a l  r a t e  of i n t e r e s t ,  

6 %  p e r  annum, should  have  been a s s i g n e d  t o  t h e  o b l i g a t i o n s  i n  

q u e s t i o n  r a t h e r  t h a n  t h e  c o n t r a c t u a l  r a t e ,  10% p e r  annum. 

The Dis t r i c t  Cour t  i n  i t s  f i n d i n g s  o f  f a c t  and conclusi .ons o f  

law s t a t e d  t h a t  e a c h  l e a s e  e n t e r e d  i n t o  by t h e  p a r t i e s  

p rov ided  t h a t  : 

i n t e r e s t  t o  b e  p a i d  on d e l i n q u e n t  
payments a t  " t h e  h i g h e s t  c o n t r a c t u a l  r a t e  
p e r m i t t e d  by law." S e c t i o n  31-1-107(1) ,  
MCA (1979) f i x e s  t h a t  r a t e  a t  10% p e r  
annum, and i s  a p p l i c a b l e  under  t h e  f a c t s  
and c i r c u m s t a n c e s  of t h i s  c a s e .  

The a p p e l l a n t s  m a i n t a i n  because  t h e  l e a s e s  d o  n o t  s t a t e  t h e  

amount of i n t e r e s t  t o  be  charged on t h e s e  o b l i g a t i o n s ,  t h e  

l e g a l  r a t e ,  6 %  shou ld  b e  a p p l i e d .  

S e c t i o n  31-1-107 (1) , MCA (1979) , t h e  s t a t u t e  i n  e f f e c t  

a t  t h e  t i m e  o f  t h e  e x e c u t i o n  o f  t h e  two l e a s e s  p rov ided  t h a t :  

[ t h e ]  p a r t i e s  may a g r e e  i n  w r i t i n g  f o r  
t h e  payment o f  any r a t e  o f  i n t e r e s t  n o t  
more t h a n  10% p e r  annum o r  more t h a n  4 
p e r c e n t a g e  p o i n t s  i n  e x c e s s  o f  t h e  
d i s c o u n t  r a t e  on 90-day commercia 1 paper  
i n  e f f e c t  a t  t h e  f e d e r a l  reserve bank i n  
t h e  n i n t h  f e d e r a l  r e s e r v e  d i s t r i c t ,  
whichever  i s  g r e a t e r ,  and such  i n t e r e s t  
s h a l l  b e  a l lowed a c c o r d i n g  t o  t h e  t e r m s  
o f  t h e  agreement .  

S e c t i o n  3 1 - 1 - 1 0 7 ( 1 ,  MCA, p r i o r  t o  amendment by (1981) 

Kont.Laws, Chap te r  275, Sec.  8; (1983) Mont. Laws, C h a p t e r  9 ,  

Sec.  1; (1983) Mont. Laws, Chap te r  567, Set. 1. 

A p p e l l a n t s  p r i m a r i l y  r e l y  on Big Sky L i v e s t o c k ,  I n c .  v .  

Herzog ( 1 9 7 6 ) ,  171 Mont. 409, 558 P.2d 1107. The c a s e  

invo lved  i n t e r e s t  based upon an a c t i o n  on an a c c o u n t  f o r  

v e t e r i n a r y  d rugs .  The j u r y ' s  award o f  10% p e r  annum was 

r e v e r s e d  an.d t h e  l e g a l  r a t e  was i n s t a t e d .  However, i n  t h e  



summary r e v e r s a l ,  t h i s  Cour t  d i d  n o t  a d d r e s s  any w r i t t e n  

agreement  o r  an  i n t e r e s t  r a t e  e s t a b l i s h e d  by t h e  p a r t i e s .  

I n  t h e  p r e s e n t  m a t t e r ,  t h e  terms o f  t h e  w r i t t e n  l e a s e  

agreement  a d d r e s s e d  t h e  r a t e  o f  i n t e r e s t .  The p r o v i s i o n  of 

t h e  agreement  which r e q u i r e d  i n t e r e s t  t o  be p a i d  on 

d e l i n q u e n t  payments a t  " t h e  h i g h e s t  c o n t r a c t u a l  r a t e  

p e r m i t t e d  by law" c l e a r l y  r e q u i r e d  t h e  c o n t r a c t u a l  r a t e  a t  

10% a s  e s t a b l i s h e d  by S 31-1-107 (1) , MCA ( 1 9 7 9 ) ,  t o  a p p l y .  

Accord ing ly ,  t h e  o r d e r  o f  t h e  D i s t r i c t  Cour t  i s  

a f f i r m e d .  

W e  concur :  / I 

J u s t i c e s  


