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M r .  J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opinion o f  t h e  
Cour t .  

I n  t h e  a c t i o n  below, C a t h e r i n e  F i s h e r  O1Connor 

i n d i v i d u a l l y ,  and a s  P e r s o n a l  R e p r e s e n t a t i v e  o f  t h e  E s t a t e  o f  

A l f r e d  F i s h e r ,  t o g e t h e r  w i t h  Ralph F i s h e r ,  David F i s h e r  and 

P h y l l i s  F i s h e r  Crnkovich ( h e r e i n a f t e r  F i s h e r s )  i n i t i a t e d  t h i s  

a c t i o n  s e e k i n g  t o  q u i e t  t i t l e  t o  f o u r  mining c l a i m s .  John 

Wilke,  C a r l  Caraker  and Rober t  Wilke ( h e r e i n a f t e r  Wilkes)  

c o n t e s t e d  t h e  a c t i o n  c l a i m i n g  t h e y  w e r e  t h e  owners o f  t h e  

f o u r  c l a i m s .  The D i s t r i c t  Cour t  o f  t h e  F i f t h  J u d i c i a l  

D i s t r i c t ,  Beaverhead County, s i t t i n g  w i t h o u t  a  j u r y ,  t h e  

Honorable Frank M. Davis  p r e s i d i n g  found f o r  t h e  F i s h e r s  and 

awarded them t i t l e  and p o s s e s s i o n  of t h e  f o u r  mining c l a i m s .  

From t h i s  judgment t h e  Wilkes a p p e a l .  

The p a r t i e s  d i s p u t e  t h e  ownership  o f  f o u r  unpa ten ted  

mining c l a i m s  s i t u a t e d  approx imate ly  t e n  m i l e s  s o u t h e a s t  o f  

Wisdom, Montana. The d i s p u t e d  c l a i m s  a r e  i d e n t i c a l ,  a l t h o u g h  

t h e  p a r t i e s  do  n o t  a lways  r e f e r  t o  them by t h e  same names. 

F i s h e r s  a r e  t h e  s u c c e s s o r s  i n  i n t e r e s t  o f  t h e  l a t e  

A l f r e d  F i s h e r  who was t h e  und i spu ted  owner o f  f o u r  u n p a t e n t e d  

mining c l a i m s  l o c a t e d  i n  Beaverhead County, Montana, namely 

t h e  "Trapper ,  " " M a r t i n , "  "Pocahontas"  and "Cla ra .  " These 

c l a i m s  a r e  based on p r o p e r l y  r e c o r d e d  C e r t i f i c a t e s  o f  

L o c a t i o n  d a t i n g  back t o  t h e  y e a r  1 9 4 8 .  

S i n c e  t h e  r e c o r d i n g  o f  t h e  C e r t i f i c a t e s  o f  L o c a t i o n ,  it 

i s  und i spu ted  by e i t h e r  p a r t y  t h a t  t h e  F i s h e r s ,  o r  t h e i r  

p r e d e c e s s o r s  i n  i n t e r e s t ,  have t r a v e l  l e d  annua 1I.y t o  t h e  

c l a i m s  and performed assessment  work va lued  a t  $100 o r  more. 

T h i s  a s sessment  work c o n s i s t s  o f  c l e a r i n g  r o a d s ,  c l e a n i n g  

d r a i n a g e s ,  improving t u n n e l s  and m a i n t a i n i n g  a  c a b i n .  

I t  i s  a l s o  u n d i s p u t e d  by e i t h e r  p a r t y  t h a t  s i n c e  t h e  

r e c o r d i n g  of t h e  C e r t i f i c a t e s  o f  I J o c a t i o n ,  t h e  F i s h e r s ,  o r  

t h e i r  p r e d e c e s s o r s  i n  i n t e r e s t ,  have f i l e d  w i t h  t h e  



Beaverhead County C l e r k  and Recorder  t h e  r e q u i r e d  a f f i d a v i t s  

o f  per formance  o f  annua l  a s sessment  work. The o n l y  

e x c e p t i o n ,  t h a t  i s  p e r t i n e n t  t o  t h i s  a p p e a l ,  t o  F i s h e r s '  

r e g u l a r  f i l i n g  o f  t h e s e  a f f i d a v i t s  i s  f o r  t h e  y e a r  e n d i n g  

August 31, 1977. During t h i s  t i m e  p e r i o d ,  F i s h e r s  f a i l e d  t o  

f i l e  any a f f i d a v i t  o f  annua l  work f o r  any o f  t h e i r  f o u r  

c l a i m s .  Al though,  a s  noted  above,  t h e  annua l  work was 

performed by t h e  F i s h e r s ,  o r  t h e i r  p r e d e c e s s o r s  i n  i n t e r e s t ,  

d u r i n g  t h i s  t ime  p ~ r i o d .  

I n  the f a l l  o f  1977, t h e  Wilkes ,  d i s c o v e r i n g  t h e  

F i s h e r s '  f a i l u r e  t o  f i l e  t h e  r e q u i r e d  a f f i d a v i t s  o f  annua l  

work f o r  t h a t  mining y e a r ,  r e l o c a t e d  a  c l a i m  on t h e  "Cla ra"  

on November 27, 1977, renaming it t h e  "Deana." The Wilkes 

adopted  t h e  F i s h e r s '  d i s c o v e r y  s i te ,  r e e s t a b l i s h e d  i t s  

c o r n e r s ,  and recorded  t h e i r  C e r t i f i c a t e s  o f  L o c a t i o n  on 

November 28, 1977, i n  t h e  o f f i c e  o f  t h e  Beaverhead County 

C l e r k  and Recorder .  S i m i l a r l y ,  t h e  Wilkes ,  m o t i v a t e d  by t h e  

absence  o f  t h e  o t h e r  a f f i d a v i t s  o f  a n n u a l  work, proceeded t o  

r e l o c a t e  on December 31, 1977, t h e  " T r a p p e r , "  "Mar t in"  and 

"Pocahontas"  renaming t h e  l a t t e r  t h e  "Mink. " The WiIkes 

p r o p e r l y  recorded  t h e i r  C e r t i f i c a t e s  o f  Loca t ion  w i t h  t h e  

Beaverhead County C l e r k  end Recorder  on February  7 ,  1978. 

S i n c e  t h e  Wilkes r e l o c a t e d  t h e  f o u r  mining c l a i m s  i n  

t h e  f a 1 1  o f  1977, b o t h  p a r t i e s  have performed t h e  a n n u a l  

a s sessment  work and f i l e d  t h e  a p p r o p r i a t e  a f f i d a v i t s .  The 

F i s h e r s  s u b s e q u e n t l y  b r o u g h t  t h i s  l a w s u i t  s e e k i n g  t o  q u i e t  

t i t l e  t o  t h e  f o u r  mining c l a i m s .  The i s s u e  p r e s e n t e d  on 

a p p e a l  i s  whether  t h e  f a i l u r e  o f  t h e  F i s h e r s  t o  f i l e  an  

a f f i d a v i t  o f  performance o f  a n n u a l  a s sessment  work on t h e  

f o u r  mining c l a i m s  f o r  t h e  y e a r  e n d i n g  August 31, 1977,  

caused a  f o r f e i t u r e  o f  t h e i r  i n t e r e s t s ,  t h e r e b y  making t h e  

c l a i m s  open f o r  r e l o c a t i o n  by t h e  Wilkes.  



The t h r u s t  o f  t h e  Wilkes '  argument t h a t  t h e  F i s h e r s  

f o r f e i t e d  t h e i r  i n t e r e s t s  i n  t h e  mining c l a i m s  f o r  f a i l u r e  t o  

f i l e  an  a f f i d a v i t  o f  annua l  work c e n t e r s  around t h e  wording 

o f  5 82-2-103, MCA. T h i s  s t a t u t e  p r o v i d e s  i n  p a r t  p e r t i n e n t  

t o  t h e  c a s e  a t  b a r  a s  f o l l o w s :  

A f f i d a v i t  o f  performance o f  annua l  work: 
(1) The owner o f  a  l o d e  o r  p l a c e r  c l a i m  

who performs o r  c a u s e s  t o  be  performed 
t h e  a n n u a l  work o r  makes t h e  improvements 
r e q u i r e d  by t h e  laws o f  t h e  United 
S t a t e s  . . . i n  o r d e r  t o  p r e v e n t  t h e  
f o r f e i t u r e  o f  t h e  c l a i m ,  must ,  w i t h i n  90 
days  a f t e r  t h e  e x p i r a t i o n  o f  t h e  f e d e r a l  
annua l  a s sessment  work p e r i o d ,  f i l e  i n  
t h e  o f f i c e  o f  t h e  county  c l e r k  o f  t h e  
county  i n  which such c l a i m  o r  c l a i m s  i s  
s i t u a t e d  an a f f i d a v i t  o f  h i s  own o r  a n  
a f f i d a v i t  o f  t h e  p e r s o n  who performed 
such  work o r  made t h e  improvements . . . 

( 4 )  . . . Such a f f i d a v i t  o r  a  c e r t i f i e d  
copy t h e r e o f  i s  prima f a c i e  e v i d e n c e  o f  
t h e  f a c t s  t h e r e i n  s t a t e d .  The f a i l u r e  t o  
f i l e  such a f f i d a v i t s  w i t h i n  t h e  p e r i o d  
a l lowed t h e r e f o r  s h a l l  b e  prima f a c i e  
ev idence  t h a t  such  l a b o r  h a s  n o t  been 
performed and t h a t  t h e  owner o f  t h e  c l a i m  
o r  c l a i m s  h a s  abandoned and s u r r e n d e r e d  
same. 

A s  t h e  s t a t u t e  i t s e l f  i n d i c a t e s ,  § 82-2-103, MCA, was 

e n a c t e d  t o  supplement  F e d e r a l  s t a t u t o r y  law. The F e d e r a l  A c t  

it supplements  i s  t h e  Minera l  Lands and Mining A c t ,  30 

U.S.C.S 28. T h i s  a c t  s p e c i f i e s  how a mining c l a i m  i s  

p r e s e r v e d :  

[Oln e a c h  c l a i m  l o c a t e d  a f t e r  t h e  t e n t h  
o f  May, 1 8 7 2  and u n t i l  a  p a t e n t  h a s  been 
i s s u e d  t h e r e f o r ,  n o t  less t h a n  $100 wor th  
o f  l a b o r  s h a l l  be  performed o r  
improvements made d u r i n g  e a c h  y e a r  . . . 
and upon a f a i l u r e  t o  comply w i t h  t h e s e  
c o n d i t i o n s ,  t h e  c l a i m  o r  mine upon which 
such  f a i l u r e  o c c u r r e d  s h a l l  b e  open f o r  
r e l o c a t i o n  i n  t h e  same manner a s  i f  no 
l o c a t i o n  o f  t h e  same had e v e r  been made, 
p rov ided  t h a t  t h e  o r i g i n a l  l o c a t o r s ,  
t h e i r  h e i r s  , a s s i g n s  o r  l e g a l  
r e p r e s e n t a t i v e s ,  have n o t  resumed work 
upon t h e  c l a i m  a f t e r  f a i l u r e  and b e f o r e  
such  l o c a t i o n  . . . The p e r i o d  w i t h i n  
which t h e  work r e q u i r e d  t o  b e  done 
a n n u a l l y  on a l l  unpa ten ted  m i n e r a l  c l a i m s  
l o c a t e d  s i n c e  May 1 0 ,  1872,  i n c l u d i n g  



s u c h  c l a i m s  i n  t h e  T e r r i t o r y  o f  A l a s k a ,  
s h a l l  commence a t  12:  00 o ' c l o c k  m e r i d i a n  
on t h e  f i r s t  d a y  o f  September  s u c c e e d i n g  
t h e  d a t e  o f  l o c a t i o n  o f  s u c h  
c l a i m s  . . . 

Thus ,  30 U.S.C. § 28 imposed t h e  r e q u i r e m e n t  t h a t  $100 

w o r t h  o f  l a b o r  had t o  b e  pe r fo rmed  o r  improvements  made on 

e a c h  c l a i m  a n n u a l l y  i n  o r d e r  t o  p r e s e r v e  t h e  p o s s e s s o r y  r i g h t  

t o  t h e  c l a i m .  I n  a d d i t i o n ,  t h e  F e d e r a l  s t a t u t e  s t a t e s  t h a t  

i f  t h e  a s s e s s m e n t  work i s  n o t  done  i n  a g i v e n  y e a r ,  b u t  i f  

t h e  o r i g i n a l  l o c a t o r  resumes  work ing  on  t h e  c l a i m ,  t h e  

d e r e l i c t i o n  o f  t h e  y e a r  b e f o r e  i s  f o r g i v e n  i f  t h e  work i s  

resumed b e f o r e  r e l o c a t i o n .  Thus,  t h e  F e d e r a l  s t a t u t e  s i m p l y  

r e q u i r e s  t h e  work t o  b e  done  a n n u a l l y .  I f  t h e  work i s  n o t  

done  t h e  c l a i m  i s  open f o r  r e l o c a t i o n .  I f  t h e  work i s  done  

t h e  c l a i m  i s  n o t  open f o r  r e l o c a t i o n .  

The Wi lkes  d o  n o t  d i s p u t e  t h e  f a c t  t h a t  t h e  F i s h e r s  

pe r fo rmed  t h e  r e q u i r e d  a s s e s s m e n t  work on e a c h  o f  t h e  f o u r  

c l a i m s .  The Wi lkes  concede  t h a t  a n n u a l l y ,  i n c l u d i n g  t h e  y e a r  

e n d i n g  Augus t  31 ,  1977 ,  t h e  F i s h e r s  t r a v e l l e d  t o  t h e  c l a i m s  

and pe r fo rmed  and made improvements  amount ing  t o  a t  l e a s t  

$100. I n s t e a d ,  t h e  Wi lkes  a r g u e  t h a t  b e c a u s e  t h e  F i s h e r s  

f a i l e d  t o  f i l e  an a f f i d a v i t  o f  a n n u a l  work f o r  t h e  y e a r  

e n d i n g  Augus t  31 ,  1977 ,  t h e  F i s h e r s '  c l a i m s  w e r e  f o r f e i t e d  

u n d e r  5 82-2-103, MCA. The Wi lkes  a s s e r t  t h a t  u n d e r  t h e  

word ing  o f  5 82-2-103, MCA, t h e  l e g i s l a t u r e  u n e q u i v o c a l l y  

mandated a  f o r f e i t u r e  o f  F i s h e r s '  i n t e r e s t  i n  t h e i r  c l a i m s  

f o r  f a i l u r e  t o  f i l e  t h e i r  a f f i d a v i t  o f  a n n u a l  work.  

I n  s u p p o r t  o f  t h e i r  i n t e r p r e t a t i o n  o f  5 82-2-103, MCA, 

t h e  Wi lkes  r e l y  on  t h e  chanqe  o f  word ing  by t h e  1971  

l e g i s l a t u r e  o f  t h e n  5 50-704, R.C.M. (1947)  , which  

s u b s t i t u t e d  t h e  p e r m i s s i v e  word "may" f o r  t h e  mandatory  word 

"must" w i t h  r e f e r e n c e  t o  t h e  f i l i n g  w i t h  t h e  c l e r k  and  

r e c o r d e r  o f  t h e  a f f i d a v i t  o f  a n n u a l  work.  The amendment h a s  

now been  c o d i f i e d  a s  82-2-103, MCA. A l though  t h i s  C o u r t  



posed t h e  q u e s t i o n  o f  t h e  l e g a l  e f f e c t  o f  t h i s  amendment i n  

Sawyer-Adecor I n t e r n a t i o n a l ,  Inc .  v .  Anglin ( 1 9 8 2 ) ,  198 Mont. 

440, 646 P.2d 1194, w e  d e f e r r e d  i n t e r p r e t a t i o n  o f  t h e  new 

language because  w e  r u l e d  t h a t  S 82-2-103, MCA, d i d  n o t  come 

i n t o  p l a y  and was i r r e l e v a n t  i n  t h i s  p a r t i c u l a r  c a s e .  The 

c a s e  a t  b a r ,  however, p r e s e n t s  an  o p p o r t u n i t y  f o r  t h i s  C o u r t  

t o  i n t e r p r e t  t h e  new language o f  5 82-2-103, MCA. 

I n  Sawyer-Adecor I n t e r n a t i o n a l  w e  developed t h e  h i s t o r y  

of S 82-2-103, MCA, by e x p l o r i n g  t h e  language o f  former  

50-704, R.C.M. (1947) . W e  s t a t e d  t h a t  former S 50-704 

p rov ided  t h a t  t h e  owner o f  a  load  o r  p l a c e r  mining c l a i m  who 

performed t h e  annua l  a s sessment  work "may" f i l e  i n  t h e  o f f i c e  

of t h e  coun ty  c l e r k  and r e c o r d e r  where t h e  c l a i m  was s i t u a t e d  

an a f f i d a v i t  showing t h e  n a t u r e  and c h a r a c t e r  o f  t h e  work 

t h a t  had been done on t h e  mining c l a i m .  S e c t i o n  50-704 

f u r t h e r  p rov ided  t h a t  "such a f f i d a v i t s  . . . a r e  prima f a c i e  

ev idence  o f  t h e  f a c t s  t h e r e i n  s t a t e d . "  

While t h e  former  S 50-704, R.C.M. was i n  e f f e c t  t h i s  

Cour t  dec ided  Coleman v. C u r t i s  (1892) , 12 Mont. 301,  30 P.  

266, which h e l d  t h a t  complying w i t h  t h e  s t a t u t e  was mere ly  a  

means o f  p r e s e r v i n g  prima f a c i e  e v i d e n c e  t h a t  t h e  assessment  

work r e q u i r e m e n t s  had been f u l f i l l e d .  L a t e r  i n  1895 came 

Davidson v .  Bordeau ( 1 8 9 5 ) ,  15 Mont. 245, 38 P. 1075,  i n  

which t h i s  Cour t  dec ided  t h a t  w h i l e  t h e  a f f i d a v i t  o f  annua l  

work was prima f a c i e  e v i d e n c e  t h a t  t h e  assessment  work had 

been done,  o r a l  e v i d e n c e  cou ld  b e  g i v e n  t o  prove  t h a t  t h e  

work had been done w i t h o u t  r e g a r d  t o  t h e  a f f i d a v i t .  Hence, 

it was t h e  e s t a b l i s h e d  law i n  Montana f o r  s e v e n t y - s i x  y e a r s  

t h a t  i f  one performed t h e  f e d e r a l l y  r e q u i r e d  assessment  work 

t h a t  t h e  p o s s e s s o r y  r i g h t s  t o  t h e  c l a i m  w e r e  p r e s e r v e d .  

A s  s t a t e d  above,  S. 50-704, R.C.M ( 1 9 4 7 ) ,  was 

s u b s e q u e n t l y  amended by t h e  l e g i s l a t u r e  i n  1971, and i s  now 

c a r r i e d  forward a s  S 82-2-103, MCA. The e f f e c t  o f  t h e  1971 



amendment, a s  t h i s  Cour t  e x p l a i n e d  i n  Sawyer-Adecor 

I n t e r n a t i o n a l ,  i s  t h a t  whereas  under  S 50-704 t h e  f i l i n g  o f  

an  annual  a f f i d a v i t  was p e r m i s s i v e  ("may") it i s  now under  

S 82-2-103, MCA, mandatory ( " m u s t " ) .  I n  a d d i t i o n ,  t h e  l a s t  

s e n t e n c e  o f  § 50-704 which p rov ided  t h a t  "such 

a f f i d a v i t s  . . . a r e  prima f a c i e  e v i d e n c e  o f  t h e  f a c t s  

t h e r e i n  s t a t e d "  was r e t a i n e d  by t h e  1971 amendment ve rba t im.  

And f u r t h e r m o r e ,  t h e  1971 amendment added t h i s  p r o v i s i o n  a s  

t h e  l a s t  s e n t e n c e  t o  S 82-2-103, MCA: "The f a i l u r e  t o  f i l e  

such  a f f i d a v i t s  w i t h i n  t h e  p e r i o d  a l lowed t h e r e f o r  s h a l l  be 

prima f a c i e  ev idence  t h a t  such  l a b o r  h a s  n o t  been performed 

and t h a t  t h e  owner o f  t h e  c l a i m  h a s  abandoned o r  s u r r e n d e r e d  

same. " 

I n  rev iewing  t h e  c a s e  law and language o f  former  

5 50-704, R.C.M. (1947) , and t h e  new language o f  5 82-2-103, 

MCA, it i s  c l e a r  t o  t h i s  Cour t  t h a t  it i s  t h e  assessment  work 

and n o t  t h e  a f f i d a v i t  o f  annua l  work t h a t  c o n t r o l s .  W e  a g r e e  

w i t h  t h e  D i s t r i c t  Cour t  t h a t  t h e  omiss ion  o f  t h e  a f f i d a v i t  i s  

o n l y  prima f a c i e  e v i d e n c e  t h a t  t h e  a s s e s s m e n t  work was n o t  

performed.  W e  do  n o t  a g r e e  w i t h  t h e  Wi lkes '  argument t h a t  

t h e  l e g i s l a t u r e  i n  a d o p t i n g  S 82-2-103, MCA, u n e q u i v o c a l l y  

mandated a  f o r f e i t u r e  o f  F i s h e r s '  i n t e r e s t  i n  t h e i r  mining 

c l a i m s  f o r  f a i l u r e  t o  f i l e  t h e i r  a f f i d a v i t  o f  annua l  work. 

The Wilkes i g n o r e  t h e  l a s t  s e n t e n c e  o f  9 82-2-103, MCA, which 

s a y s  t h a t  t h e  omiss ion  t o  f i l e  a n  a f f i d a v i t  i s  "prima f a c i e  

e v i d e n c e  t h a t  such l a b o r  h a s  n o t  been performed."  S i n c e  t h e  

work was a d m i t t e d l y  performed,  t h i s  Cour t  h o l d s  t h a t  t h e  

F i s h e r s '  c l a i m s  w e r e  n o t  s u b j e c t  t o  f o r f e i t u r e  because  o f  t h e  

f a i l u r e  t o  f i l e  one a f f i d a v i t  i n  a  p e r i o d  o f  o v e r  t h i r t y  

y e a r s .  C e r t a i n l y  t h e  F i s h e r s  ' c l a i m s  w e r e  never  abandoned. 

Thus w e  hold  t h a t  w h i l e  § 82-2-103, MCA, made t h e  

f i l i n g  o f  a n  a f f i d a v i t  o f  annua l  work mandatory,  t h e  p e n a l t y  

f o r  f a i l u r e  t o  comply w i t h  t h e  mandate r e q u i r e s  t h e  owner t o  



assume the burden of proving that he did in fact locate the 

claim and that he did the assessment work within the federal 

mining year. In the case at bar the Fishers proved the work 

was done, the Wilkes conceded the work was done, and the 

trial court found the work was done. Hence, the presumption 

that the work was not done was contradicted and overcome by 

other evidence. Since the work was done the federal 

statutory requirement was met (30 U.S.C. § 28) and the 

plaintiffs are entitled to keep their possessory rights to 

the claims against all but the United States. 

The judgment of the District Court is affirmed. 

We concur: 


