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M r .  J u s t i c e  L .  C .  Gulbrandson  d e l i v e r e d  t h e  Opin ion  o f  t h e  
C o u r t .  

The p e t i t i o n e r  a p p e a l s  from a n  o r d e r  o f  t h e  D i s t r i c t  

C o u r t  o f  t h e  E i g h t e e n t h  J u d i c i a l  D i s t r i c t ,  G a l l a t i n  Coun ty ,  

s t a y i n g  a l l  p r o c e e d i n g s  i n  Montana and d e f e r r i n g  t o  A r i z o n a ' s  

j u r i s d i c t i o n  w i t h  r e g a r d  t o  t h e  c u s t o d y  o f  minor  c h i l d r e n .  

W e  a f f i r m .  

Oavid Wayne Brown, r e s p o n d e n t ,  and Lynda Sue  Brown, 

p e t i t i o n e r  w e r e  m a r r i e d  on F e b r u a r y  2 ? ,  1982 i n  Utah.  They 

had two c h i l d r e n  b e f o r e  s e p a r a t i n g  e a r l y  i n  1984. A t  t h e  

t i m e  o f  t h e  s e p a r a t i o n  t h e y  r e s i d e d  i n  A r i z o n a .  However, t h e  

p e t i t i o n e r  l e f t  Ar i zona  and came t o  Montana w i t h  t h e  y o u n g e s t  

c h i l d  sometime i n  e a r l y  1984.  A p p a r e n t l y ,  on J u l y  1 4 ,  1984 ,  

a l t h o u g h  t h e  d a t e  i s  i n  q u e s t i o n ,  s h e  r e t u r n e d  t o  Ar i zona  i n  

o r d e r  t o  b r i n g  t h e  o l d e r  c h i l d  back w i t h  h e r  t o  Montana. The 

r e s p o n d e n t  a l l e g e s  p e t i t i o n e r  accompl i shed  t h i s  by  e n t e r i n g  

h i s  r e s i d e n c e  w i t h  t h r e e  unknown m a l e s  who a s s a u l t e d  him 

w h i l e  s h e  removed t h e  c h i l d .  Dur ing  a  t e l e p h o n e  c o n f e r e n c e  

on t h e  q u e s t i o n  o f  j u r i s d i c t i o n ,  c o u n s e l  f o r  p e t i t i o n e r  

s t a t e d  t o  t h e  c o u r t  t h a t  p e t i t i o n e r  r e s i d e d  i n  Ar i zona  from 

a b o u t  O c t o b e r  1982 t h r o u g h  J u n e  1984.  

On J u l y  1 3 ,  1984 ,  t h e  r e s p o n d e n t  p e t i t i o n e d  t h e  

S u p e r i o r  C o u r t  o f  Ar i zona  f o r  a  d i s s o l u t i o n  o f  t h e  m a r r i a g e  

between h i m s e l f  and  t h e  p e t i t i o n e r .  S e r v i c e  was i n i t i a l l y  

accompl i shed  t h r o u g h  p u b l i c a t i o n  and on September  1 4 ,  1984 ,  

by r e g i s t e r e d  m a i l .  The r e s p o n d e n t  a l s o  p e t i t i o n e d  t h e  

Ar i zona  c o u r t  f o r  t e m p o r a r y  c u s t o d y  o f  t h e  c h i l d r ~ n  and  f o r  

c h i l d  s u p p o r t  from t h e  p e t i t i o n e r .  Al though s h e  r e c e i v e d  

n o t i c e  on August  9 ,  1984 o f  a  show c a u s e  h e a r i n g  i n  Ar i zona  

on an o r d e r  f o r  t e m p o r a r y  c u s t o d y  and s u p p o r t ,  t h e  p e t i t i o n e r  

d i d  n o t  a p p e a r  o r  r e spond .  The A r i z o n a  c o u r t ,  a f t e r  t h e  



h e a r i n g  on August 1 3 ,  1984,  awarded temporary  cus tody  o f  t h e  

c h i l d r e n  t o  t h e  responden t .  

The p e t i t i o n e r  f i l e d  f o r  a l e g a l  s e p a r a t i o n  from 

responden t  i n  Montana on J u l y  2 0 ,  1984. She r e q u e s t e d ,  and 

was g r a n t e d ,  temporary  cus tody  o f  t h e  c h i l d r e n  by t h e  

Montana c o u r t  t h a t  same day pending a h e a r i n g .  

The responden t  moved t o  d i s m i s s  t h e  Montana c o u r t ' s  

temporary  o r d e r  on October  1 8 ,  1984 on t h e  grounds  t h a t  

Arizona had j u r i s d i c t i o n  because  t h e  f a m i l y  had r e s i d e d  i n  

Arizona f o r  an extended t i m e  p r i o r  t o  t h e  f i l i n g  o f  t h e  

a c t i o n  and because  t h e  c h i l d r e n  w e r e  f o r c i b l y  removed from 

Arizona .  On October  2 6 ,  1984,  t h e  Montana and Arizona c o u r t s  

j o i n t l y  o r d e r e d  an  o r a l  argument on t h e  i s s u e  o f  j u r i s d i c t i o n  

t o  t a k e  p l a c e  by t e l e p h o n e  c o n f e r e n c e  on November 5 ,  1984. 

Both judges  and c o u n s e l  f o r  p e t i t i o n e r  and responden t  

p a r t i c i p a t e d  i n  t h e  c o n f e r e n c e .  

On November 1 9 ,  1.984, t h e  judges  s i g n e d  a  j o i n t  o r d e r  

c o n f e r r i n g  j u r i s d i c t i o n  o f  t h e  cus tody  i s s u e  i n  Ar izona;  

s t a y i n g  p r o c e e d i n g s  i n  Montana; s e t t i n g  a  h e a r i n g  f o r  

December 2 7 ,  1984 on t h e  i s s u e  o f  c u s t o d y  and s u p p o r t  b e f o r e  

a n  Arizona domes t i c  r e l a t i o n s  judge; o r d e r i n g  t h e  p e t i t i o n e r  

t o  be  p e r s o n a l l y  p r e s e n t  a t  t h e  h e a r i n g ;  and o r d e r i n g  t h e  

minor c h i l d r e n  t o  be  p r e s e n t  i n  Arizona on o r  p r i o r  t o  t h e  

h e a r i n g  d a t e .  

P e t i t i o n e r  a p p e a l s  t h i s  o r d e r  and r a i s e s  t h e  f o l l o w i n g  

i s s u e s :  

(1) Should Montana t a k e  j u r i s d i c t i o n  t o  d e t e r m i n e  t h e  

cus tody  and s u p p o r t  o f  t h e  minor c h i l d r e n ?  

( 2 )  Was t h e  D i s t r i c t  Cour t  r e q u i r e d  t o  a p p o i n t  c o u n s e l  

f o r  t h e  minor c h i l d r e n ?  



( 3 )  Were t h e  p e t i t i o n e r  o r  t h e  minor  c h i l d r e n  d e n i e d  

due  p r o c e s s  o r  any  o t h e r  c o n s t i t u t i o n a l  r i g h t s ?  

( 4 )  Was t h e  p e t i t i o n e r  e n t i t l e d  t o  a n  e v i d e n t i a r y  

h e a r i n g  i n  Montana? 

The Uniform C h i l d  Cus tody  J u r i s d i c t i o n  A c t  (UCCJA) 

a d d r e s s e s  j u r i s d i c t i o n  i n  c u s t o d y  c a s e s  where  more t h a n  one  

s t a t e  h a s  a n  i n t e r e s t  i n  t h e  l i t i g a t i o n .  Accord ing  t o  

S 40-7-104, MCA, w e  l ook  t o  t h e  p r o v i s i o n s  o f  S 40-4-211, 

MCA, t o  d e t e r m i n e  w h e t h e r  a  s t a t e  h a s  a  s u f f i c i e n t  i n t e r e s t  

t o  t a k e  j u r i s d i c t i o n .  

(1) A c o u r t  o f  t h i s  s t a t e  c o m p e t e n t  t o  
d e c i d e  c h i l d  c u s t o d y  m a t t e r s  h a s  
j u r i s d i c t i o n  t o  make a  c h i l d  c u s t o d y  
d e t e r m i n a t i o n  by  i n i t i a l  o r  m o d i f i c a t i o n  
d e c r e e  i f :  

( a )  t h i s  s t a t e :  

(i) i s  t h e  home s t a t e  o f  t h e  c h i l d  a t  
t h e  t i m e  o f  commencement o f  t h e  
p r o c e e d i n g s ;  or  

(ii) had been t h e  c h i l d ' s  home s t a t e  
w i t h i n  6 months  b e f o r e  commencement o f  
t h e  p r o c e e d i n g  and t h e  c h i l d  i s  a b s e n t  
f rom t h i s  s t a t e  b e c a u s e  o f  h i s  r emova l  o r  
r e t e n t i o n  by a  p e r s o n  c l a i m i n g  h i s  
c u s t o d y  o r  f o r  o t h e r  r e a s o n  and a p a r e n t  
o r  p e r s o n  a c t i n g  a s  p a r e n t  c o n t i n u e s  t o  
l i v e  i n  t h i s  s t a t e ;  o r  

f b )  it i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  
c h i l d  t h a t  a  c o u r t  o f  t h i s  s t a t e  assume 
j u r i s d i c t i o n  b e c a u s e :  

(i) t h e  c h i l d  and h i s  p a r e n t s  o r  t h e  
c h i l d  and  a t  l e a s t  one  c o n t e s t a n t  have  a  
s i g n i f i c a n t  c o n n e c t i o n  w i t h  t h i s  s t a t e ;  
and 

(ii) t h e r e  i s  a v a i l a b l e  i n  t h i s  s t a t e  
s u b s t a n t i a l  e v i d e n c e  c o n c e r n i n g  t h e  
c h i l d ' s  p r e s e n t  or  f u t u r e  c a r e ,  
p r o t e c t i o n ,  t r a i n i n g ,  s n d  p e r s o n a l  
r e l a t i o n s h i p s ;  o r  

( c )  t h e  c h i l d  i s  p h y s i c a l l y  p r e s e n t  i n  
t h i s  s t a t e  and:  

(i) h a s  b e e n  abandoned;  o r  



(ii) it i s  n e c e s s a r y  i n  a n  emergency t o  
p r o t e c t  him b e c a u s e  h e  h a s  been  s u b j e c t e d  
t o  o r  t h r e a t e n e d  w i t h  m i s t r e a t m e n t  o r  
a b u s e  o r  i s  n e g l e c t e d  o r  d e p e n d e n t ;  o r  

( d )  (i) no o t h e r  s t a t e  h a s  j u r i s d i c t i o n  
u n d e r  p r e r e q u i s i t e s  s u b s t a n  t i a  1 l y  i n  
a c c o r d a n c e  w i t h  s u b s e c t i o n s  (1) ( a ) ,  
(1) (b) , o r  (1) (c )  o f  t h i s  s e c t i o n  . . . 

I n  t h e  c a s e  a t  b a r ,  Montana i s  n o t  t h e  home s t a t e  o f  t h e  

c h i l d r e n  and  was n o t  t h e i r  home s t a t e  w i t h i n  t h e  p r i o r  s i x  

months.  Both  p a r t i e s  r e c o g n i z e  t h a t  t h e  f a m i l y  r e s i d e d  i n  

Ar i zona  from 1982 u n t i l  J u n e  1984.  Thus Montana c a n n o t  

assume j u r i s d i c t i o n  u n d e r  (1) ( a )  o f  f j  40-4-211, MCA. 

F u r t h e r ,  n e i t h e r  c h i l d  h a s  a n y  s i g n i f i c a n t  p a s t  c o n n e c t i o n  

w i t h  t h i s  s t a t e .  They n e v e r  r e s i d e d  i n  Montana p r i o r  t o  

t h e i r  m o t h e r ' s  r e t u r n  i n  J u n e  o r  J u l y  1984.  Whi le  some 

e v i d e n c e  a b o u t  t h e  c h i l d r e n ' s  c u r r e n t  and  p o s s i b l e  f u t u r e  

c a r e  i s  i n  Montana,  any  e v i d e n c e  r e g a r d i n g  t h e i r  p r i o r  c a r e ,  

p r o t e c t i o n ,  t r a i n i n g ,  and p e r s o n a l  r e l a t i o n s h i p s  would b e  i n  

t h e i r  r e s i d e n t  s t a t e ,  A r i z o n a ,  r a t h e r  t h a n  Montana. Thus ,  

Montana c a n n o t  assume j u r i s d i c t i o n  u n d e r  (1) ( b )  o f  

S 40-4-211, MCA. (1) (c) r e q u i r e s  t h e  c h i l d ' s  p h y s i c a l  

p r e s e n c e  and  e i t h e r  abandonment o r  t h e  n e c e s s i t y  o f  emergency 

p r o t e c t i o n .  P e t i t i o n e r  d o e s  n o t  s u g g e s t  abandonment and 

a l l e g e s  no  emergency s i t u a t i o n  t h a t  would r e q u i r e  Mon tana ' s  

j u r i s d i c t i o n  r a t h e r  t h a n  A r i z o n a ' s  j u r i s d i c t i o n .  F i n a l l y ,  

Ar i zona  was t h e  c h i l d r e n ' s  r e s i d e n c e  and  home s t a t e  and  c o u l d  

and d i d  t a k e  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  (1) ( a ) ,  t h u s  

s u b s e c t i o n  ( l ) ( d )  p r o v i d e s  no  a u t h o r i t y  f o r  Montana t o  assume 

j u r i s d i c t i o n .  

Even assuming  Montana h a s  t h e  a u t h o r i t y  u n d e r  t h i s  

s e c t i o n  t o  h e a r  t h i s  c u s t o d y  b a t t l e ,  s e v e r a l  p r o v i s i o n s  of 

UCCJA would c o n f e r  j u r i s d i c t i o n  i n  t h e  Ar i zona  c o u r t .  

S e c t i o n  40-7-107(1) ,  MCA p r o v i d e s :  



A c o u r t  o f  t h i s  s t a t e  may n o t  e x e r c i s e  
i t s  j u r i s d i c t i o n  under  t h i s  c h a p t e r  i f  a t  
t h e  t i m e  o f  f i l i n g  t h e  p e t i t i o n  a 
p roceed ing  c o n c e r n i n g  t h e  c u s t o d y  o f  t h e  
c h i l d  was pending i n  a c o u r t  o f  a n o t h e r  
s t a t e  e x e r c i s i n g  j u r i s d i c t i o n  
s u b s t a n t i a l l y  i n  conformi ty  w i t h  t h i s  
c h a p t e r  u n l e s s  t h e  p roceed ing  i s  s t a y e d  
h17 t h e  c o u r t  o f  t h e  o t h e r  s t a t e  because  
t h i s  s t a t e  i s  a  more a p p r o p r i a t e  forum o r  
f o r  o t h e r  r e a s o n s .  

H e r e ,  t h e  p r o c e e d i n g s  i n  Ar izona ,  t h e  s t a t e  o f  r e s i d e n c e ,  

w e r e  f i l e d  p r i o r  t o  t h o s e  i n  Montana and Arizona had n o t  

s t a y e d  i t s  proceed ings .  Thus, under  t h i s  s e c t i o n  t h e  Montana 

c o u r t  p r o p e r l y  d e c l i n e d  t o  e x e r c i s e  i t s  j u r i s d i c t i o n .  

S e c t i o n  40-7-108, MCA p e r m i t s  a  c o u r t  t o  d e c l i n e  t o  

e x e r c i s e  j u r i s d i c t i o n  i f  it f i n d s  t h a t  a n o t h e r  s t a t e  i s  a  

more a p p r o p r i a t e  forum. The f a c t o r s  t h a t  may be c o n s i d e r e d  

i n c l u d e  which s t a t e  i s  o r  r e c e n t l y  was t h e  c h i l d ' s  home s t a t e  

and t h e  a v a i l a b i l i t y  o f  ev idence  i n  t h e  o t h e r  s t a t e .  The 

Di s t r i c t  C o u r t ' s  d e c i s i o n  t o  s t a y  p r o c e e d i n g s  would have been 

p r o p e r  under  t h i s  s t a t u t e  a s  w e l l .  W e  h o l d  t h a t  t h e  D i s t r i c t  

Cour t  c o r r e c t l y  s t a y e d  Montana p r o c e e d i n g s  and c o r r e c t l y  

o r d e r e d ,  i n  c o n j u n c t i o n  w i t h  t h e  Arizona c o u r t ,  t h a t  

j u r i s d i c t i o n  rests i n  Ar izona .  

S e c t i o n  40-4-205, MCA s t a t e s :  

[Tlhe  c o u r t  may a p p o i n t  a n  a t t o r n e y  t o  
r e p r e s e n t  t h e  i n t e r e s t s  o f  a  minor 
dependent  c h i l d  w i t h  r e s p e c t  t o  h i s  
s u p p o r t ,  c u s t o d y ,  and v i s i t a t i o n  . . . 

The s o l e  concern  o f  t h e  c o u r t  below was whether  j u r i s d i c t i o n  

t o  d e t e r m i n e  t h o s e  i s s u e s  shou ld  be  i n  Montana o r  Ar izona .  

S e c t i o n  40-4-205, MCA a p p l i e s  t o  t h e  s u b s t a n t i v e  i s s u e s ,  n o t  

t o  t h e  q u e s t i o n  o f  j u r i s d i c t i o n .  The D i s t r i c t  Cour t  

committed no e r r o r  i n  n.ot a p p o i n t i n g  an a t t o r n e y  f o r  t h e  

c h i l d r e n .  



I n  t h e  t h i r d  i s s u e ,  p e t i t i o n e r  con tends  t h a t  s h e  and 

h e r  c h i l d r e n  w e r e  den ied  due p r o c e s s ,  e q u a l  p r o t e c t i o n ,  and a  

speedy remedy when t h e  D i s t r i c t  Cour t  s t a y e d  Montana 's  

p r o c e e d i n g s ,  l e a v i n g  A r i z o n a ' s  c o u r t  sys tem a s  t h e  o n l y  forum 

f o r  h e r  c l a i m s .  She s u p p o r t s  t h e s e  c o n t e n t i o n s  by d i r e c t i n g  

o u r  a t t e n t i o n  t o  t h e  l a c k  o f  t e s t i m o n y ,  c ross -examina t ion  and 

p r o p e r  h e a r i n g  i n  Ar izona .  P e t i t i o n e r ' s  a c t i o n  i n  f a i l i n g  t o  

a p p e a r  a f t e r  n o t i c e  was t h e  r e a s o n  f o r  t h e  l a c k  o f  t e s t i m o n y  

and c ross -examina t ion .  The Arizona forum remains  open t o  h e r  

and ,  if responden t  f a i l s  t o  p roceed ,  t h e n  t h e  door  t o  

Montana 's  c o u r t  sys tem w i l l  open. W e  f i n d  t h e s e  c o n t e n t i o n s  

w i t h o u t  m e r i t .  

F i n a l l y ,  p e t i t i o n e r  a r g u e s  t h a t  UCCJA c o n f l i c t s  w i t h  

t h e  " b e s t  i n t e r e s t s  o f  t h e  c h i l d "  t e s t  e n u n c i a t e d  i n  

S 40-4-212, MCA and t h a t  t h e  t e l e p h o n e  c o n f e r e n c e  r e g a r d i n g  

j u r i s d i c t i o n  was n o t  adequa te  a s  an  e v i d e n t i a r y  h e a r i n g .  

There i s  no c o n f l i c t  between t h e  r u l e s  f o r  d e t e r m i n i n g  

j u r i s d i c t i o n  when two s t a t e s  have a n  i n t e r e s t  i n  a  c u s t o d y  

m a t t e r  and t h e  r u l e s  f o r  d e t e r m i n i n g  c u s t o d y .  One i s  a  

p r o c e d u r a l  d e t e r m i n a t i o n  a s  t o  t h e  p r o p e r  forum, made p r i o r  

t o  any s u b s t a n t i v e  i n q u i r y ,  and t h e  o t h e r  i s  t h e  a p p l i c a t i o n  

o f  s u b s t a n t i v e  r u l e s .  The t e l e p h o n e  c o n f e r e n c e  a d d r e s s e d  

o n l y  t h e  p r o c e d u r a l  i s s u e ,  t h u s  e v i d e n c e  c o n c e r n i n g  t h e  

p a r e n t a l  a b i l i t i e s  o f  t h e  p a r t i e s  o r  a l l e g e d  misconduct  o f  

e i t h e r  would have been unnecessa ry  and i n a p p r o p r i a t e .  W e  

hold  t h a t  no e v i d e n t i a r y  h e a r i n g  was r e q u i r e d  under  t h e s e  

c i r c u m s t a n c e s .  

The o r d e r  o f  t h e  D i s t r i c t  Cour t  i s  a f f i r m e d .  

" 

1 

J u s t i c e ,  
/' 



We concur:  H 


