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M r .  J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opin ion  of t h e  
C o u r t .  

The d e f e n d a n t ,  Ronald A l l e n  S m i t h ,  was c o n v i c t e d  o f  

a g g r a v a t e d  k i d n a p p i n g ,  two c o u n t s ,  and d e l i b e r a t e  h o m i c i d e ,  

two c o u n t s .  The d e f e n d a n t  was c o n v i c t e d  of e a c h  c o u n t  

p u r s u a n t  t o  p l e a s  o f  g u i l t y  e n t e r e d  i n  t h e  D i s t r i c t  C o u r t  o f  

F l a t h e a d  County ,  S t a t e  o f  Montana. The d e f e n d a n t  was 

s e n t e n c e d  t o  d e a t h .  The judgment and s e n t e n c e  w e r e  a f f i r m e d  

by  t h i s  C o u r t  i n  S t a t e  v .  Ronald A l l e n  Smi th  (Mont. 1 9 8 5 ) ,  

P.2d. , 42 St .Rep .  463. 

T h i s  C o u r t  i s  a g a i n  a s k e d  t o  r e c o n s i d e r  t h e  r e c o r d  and 

remand t h e  m a t t e r  f o r  a n  a d d i t i o n a l  p s y c h i a t r i c  e v a l u a t i o n  o f  

d e f e n d a n t  and a  r e h e a r i n g  o f  t h e  d e f e n d a n t ' s  s e n t e n c e ,  b a s e d  

upon a  U n i t e d  S t a t e s  Supreme C o u r t  c a s e  o f  Ake v. Oklahoma 

(19851,  U.S. , 105 S.Ct .  1087 ,  84 L.Ed.2d 5 3 ,  which  

came down a f t e r  a rgument  i n  t h i s  c a s e .  

On August  4 ,  1982 ,  d e f e n d a n t  k idnapped  and k i l l e d  

Harvey Mad Man, J r . ,  and Thomas Running R a b b i t ,  J r . ,  a t  a  

r emote  l o c a t i o n  n e a r  U.S. Highway 2 ,  w e s t  o f  t h e  e a s t e r n  

b o r d e r  o f  F l a t h e a d  County.  On Augus t  3 ,  1982 ,  t h e  d e f e n d a n t  

and two companions,  Andre F o n t a i n e  and Rodney Munro, had 

d e p a r t e d  f rom A l b e r t a ,  Canada. The t h r e e  e n c o u n t e r e d  t h e  two 

v i c t i m s ,  Mad Man and  Running R a b b i t ,  a t  a  b a r  i n  E a s t  

G l a c i e r ,  Montana. Whi le  a t  t h e  b a r ,  t h e  t h r e e  s h o t  p o o l  and 

d r a n k  b e e r  w i t h  Mad Man and Running R a b b i t .  The t h r e e  l e f t  

t h e  b a r  i n  E a s t  G l a c i e r  and h i t c h h i k e d  w e s t  a l o n g  Highway 2. 

T h e r e  had been  d i s c u s s i o n  between t h e  d e f e n d a n t  and Andre 

F o n t a i n e  a b o u t  s t e a l i n g  a  c a r  and t h e  need  t o  e l i m i n a t e  any  

w i t n e s s e s  t o  t h e  t h e f t .  S h o r t l y  t h e r e a f t e r ,  t h e  t h r e e  men 

w e r e  p i c k e d  up  by Mad Man and Running R a b b i t .  The men d r o v e  

f o r  a p p r o x i m a t e l y  t w e n t y  m i n u t e s  and s t o p p e d  t o  a l l o w  Mad Man 



and Running Rabb i t  t o  r e l i e v e  themse lves .  When t h e  two men 

g o t  back i n t o  t h e  c a r ,  t h e  d e f e n d a n t  p u l l e d  a sawed-off 

s i n g l e - s h o t  b o l t  a c t i o n  . 2 2  r i f l e ,  b r o u g h t  i l l e g a l l y  i n t o  

t h i s  c o u n t r y ,  and p o i n t e d  it a t  t h e  d r i v e r .  Munro d i s p l a y e d  

h i s  k n i f e  t o  t h e  p a s s e n g e r .  The d e f e n d a n t  and Munro marched 

t h e  two v i c t i m s  i n t o  t h e  trees. The d e f e n d a n t  s h o t  Harvey 

Mad Man i n  t h e  back o f  t h e  head a t  p o i n t - b l a n k  range .  H e  

r e l o a d e d  t h e  r i f l e ,  walked s e v e r a l  f e e t  t o  where Thomas 

Running Rabb i t  had f a l l e n  t o  t h e  ground upon b e i n g  s t a b b e d  by 

Munro, and s h o t  him i n  t h e  temple  a t  p o i n t - b l a n k  range .  Both 

men w e r e  k i l l e d  i n s t a n t l y .  The d e f e n d a n t  and t h e  o t h e r  two 

t h e n  s t o l e  t h e  v i c t i m s '  c a r  and proceeded t o  C a l i f o r n i a .  The 

c a r  was l a t e r  r ~ c o v e r e d  when F o n t a i n e  and Munro w e r e  a r r e s t e d  

f o r  armed robbery  i n  C a l i f o r n i a .  The d e f e n d a n t  was a r r e s t e d  

i n  Wyoming. 

An i n f o r m a t i o n  was f i l e d  c h a r g i n g  t h e  d e f e n d a n t  w i t h  

two c o u n t s  o f  aggrava ted  k idnapp ing  and two c o u n t s  o f  

d e l i b e r a t e  homicide.  An a r r a i g n m e n t  h e a r i n g  was h e l d  on 

November 1, 1982, a t  which t i m e  t h e  d e f e n d a n t  e n t e r e d  a  p l e a  

o f  " n o t  g u i l t y "  t o  a l l  c h a r g e s .  On February  24, 1983,  t h e  

d e f e n d a n t  e n t e r e d  a  change o f  p l e a .  The d e f e n d a n t  a d m i t t e d  

s h o o t i n g  b o t h  v i c t i m s  i n  t h e  head. The c o u r t  was a p p r i s e d  o f  

t h e  d e f e n d a n t ' s  i n t e n t i o n  t o  seek  t h e  d e a t h  p e n a l t y .  

A t  t h e  s e n t e n c i n g  h e a r i n g  on March 21, 1983, t h e  c o u r t  

and p a r t i e s  reviewed t h e  p r e s e n t e n c e  r e p o r t  and,  a f t e r  one 

minor c o r r e c t i o n ,  t h e  c o u r t  a d m i t t e d  it w i t h o u t  o b j e c t i o n .  

A t  t h e  h e a r i n g ,  t h e  d e f e n d a n t  t e s t i f i e d  t h a t  he had been i n  

p r i s o n  f o r  e i g h t  o f  t h e  l a s t  t e n  y e a r s ,  and t h a t  he  had l i v e d  

by p e t t y  t h e f t  and s e l l i n g  d r u g s  when he was n o t  i n  p r i s o n .  

H e  t e s t i f i e d  i n  d e t a i l  a b o u t  t h e  s i x t e e n  p r i o r  o f f e n s e s  

l i s t e d  i n  t h e  p r e s e n t e n c e  r e p o r t .  H e  t e s t i f i e d  t o  t h e  f a c t s  



o f  t h e  k i l l i n g .  H e  s t a t e d  t h a t  Munro was aware  o f  h i s  i n t e n t  

t o  k i l l  t h e  v i c t i m s  b e c a u s e  h e  i n t e n d e d  t o  s t e a l  t h e i r  c a r  

and wished  t o  l e a v e  no  w i t n e s s e s .  H e  s t a t e d  t h a t  i n  a d d i t i o n  

t o  h i s  d e s i r e  t o  e l i m i n a t e  t h e  w i t n e s s e s  t o  t h e  c a r  t h e f t ,  h e  

had had a  "morbid f a s c i n a t i o n  t o  f i n d  o u t  what  it would b e  

l i k e  t o  k i l l  somebody." H e  t e s t i f i e d  t h a t  h e  had consumed 

two o r  t h r e e  b e e r s  on t h e  n i g h t  o f  t h e  crime b u t  t h a t  h i s  

a b i l i t y  t o  u n d e r s t a n d  h i s  a c t i o n s  w e r e  n o t  i m p a i r e d .  H e  

t e s t i f i e d  h e  s o u g h t  t h e  d e a t h  p e n a l t y  b e c a u s e  a  p r o l o n g e d  

p e r i o d  o f  i n c a r c e r a t i o n  would b e  o f  no  b e n e f i t  t o  h i m s e l f  o r  

s o c i e t y  and  b e c a u s e  h e  f o r e s a w  p rob lems  w i t h  t h e  I n d i a n  

p o p u l a t i o n  a t  t h e  p r i s o n .  H e  t e s t i f i e d  t h a t  h e  f e l t  no  

r emorse  f o r  t h e  k i l l i n g s ,  t h a t  h e  c o n s i d e r e d  h i m s e l f  a  

v i o l e n t  p e r s o n ,  and t h a t  h e  f e l t  h e  c o u l d  k i l l  a g a i n .  H e  

s t a t e d  t h a t  he  had no  d e s i r e  t o  change  h i s  l i f e s t y l e .  

F o l l o w i n g  e x t e n s i v e  q u e s t i o n i n g  by  t h e  c o u r t ,  t h e  d e f e n d a n t  

d e n i e d  b e i n g  u n d e r  t h e  i n f l u e n c e  o f  d r u g s ,  i n t o x i c a n t s  o r  

ex t r eme  stress and s t a t e d  t h a t  h e  knew o f  no m i t i g a t i n g  

c i r c u m s t a n c e s .  

On March 2 1 ,  1 9 8 3  a t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g  t o  

d e t e r m i n e  t h e  e x i s t e n c e  and  n a t u r e  o f  a n y  a g g r a v a t i n g  o r  

m i t i g a t i n g  c i r c u m s t a n c e s ,  t h e  c o u r t  imposed a  s e n t e n c e  o f  

d e a t h  upon t h e  d e f e n d a n t .  

S u b s e q u e n t l y ,  t h e  d e f e n d a n t  f i l e d  a mot ion  t o  s e e k  a  

r e c o n s i d e r a t i o n  o f  t h e  d e a t h  p e n a l t y  and  a  mo t ion  f o r  a  

p s y c h i a t r i c  e x a m i n a t i o n .  The c o u r t  h e l d  a h e a r i n g  on t h e  

m o t i o n s  o n  May 3 ,  1 9 8 3 .  A t  t h e  h e a r i n g ,  t h e  d e f e n d a n t  

t e s t i f i e d  t h a t  h i s  f a m i l y  had induced  him t o  change  h i s  mind 

and s e e k  a lesser p e n a l t y  t h a n  d e a t h .  H e  t e s t i f i e d  t h a t  h i s  

e a r l i e r  d e s i r e  f o r  t h e  d ~ a t h  p e n a l t y  was t h e  p r o d u c t  o f  

d e p r e s s i o n  which  had r e s u l t e d  f rom t h e  l o n g  p e r i o d  o f  



s o l i t a r y  conf inement  i n  t h e  F l a t h e a d  County J a i l  f o l l o w i n g  

h i s  a r r e s t .  H e  f u r t h e r  t e s t i f i e d  t h a t  he had des igned  h i s  

e a r l i e r  t e s t i m o n y  t o  i n d u c e  t h e  c o u r t  t o  s e n t e n c e  him t o  

d e a t h ,  and t h a t  he  had concealed  a  p o t e n t i a l  m i t i g a t i n g  

f a c t o r - - h i s  u s e  o f  d r u g s  and a l c o h o l .  He t e s t i f i e d  t h a t  he 

and Munrn had u s ~ d  t h r e e  o r  f o u r  hundred " h i t s "  o f  LSD d u r i n g  

t h e  p e r i o d  o f  t i m e  immedia te ly  p r i o r  t o  t h e i r  e n t r y  t o  t h e  

Uni ted  S t a t e s ,  end ing  t h e  day b e f o r e  t h e  murders .  H e  f u r t h e r  

t e s t i f i e d  t h a t  on t h e  day o f  t h e  c r i m e  he had consumed 

approx imate ly  twelve b e e r s .  

On June  1 0 ,  1983 t h e  c o u r t  g r a n t e d  t h e  d e f e n d a n t ' s  

motion f o r  p s y c h i a t r i c  e v a l u a t i o n .  The c o u r t  a p p o i n t e d  a  

p s y c h i a t r i s t ,  D r .  Wi l l iam S t r a t f o r d ,  t o  examine t h e  d e f e n d a n t  

and r e p o r t  t o  t h e  c o u r t  a s  t o :  (1) whether  he  c o u l d  

d e t e r m i n e  which o f  t h e  v e r s i o n s  g iven  by t h e  d e f e n d a n t  was 

c r e d i b l e ;  and ( 2 )  what was t h e  d e f e n d a n t ' s  men ta l  c o n d i t i o n  

on August 4 ,  1982. The d e f e n d a n t  r e q u e s t e d  t h e  c o u r t  t o  

amend i t s  o r d e r  d e l e t i n g  t h e  i n v e s t i g a t i v e  f u n c t i o n  o f  D r .  

S t r a t f o r d .  The c o u r t  amended i t s  o r d e r  and d i r e c t e d  D r .  

S t r a t f o r d  t o  assume t h e  t r u t h  o f  d e f e n d a n t ' s  second v e r s i o n  

o f  t h e  f a c t s  i n  pe r fo rming  h i s  examinat ion .  

The c o u r t  h e l d  a  h e a r i n g  on d e f e n d a n t ' s  motion f o r  

r e c o n s i d e r a t i o n  o f  t h e  s e n t e n c e  on December 1, 1983. A t  t h e  

h e a r i n g ,  D r .  S t r a t f o r d  t e s t i f i e d  t h a t  he  found no e v i d e n c e  

t h a t  t h e  u s e  o f  d r u g s  o r  a l c o h o l  a f f e c t e d  t h e  d e f e n d a n t ' s  

c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t ,  

conform h i s  conduct  t o  t h e  r e q u i r e m e n t s  o f  law, o r  form a  

c r i m i n a l  i n t e n t .  H e  based  h i s  c o n c l u s i o n s  on t h e  d e f e n d a n t ' s  

t e s t i m o n y  and s t a t e m e n t s  r e g a r d i n g  h i s  e x t e n s i v e  u s e  o f  LSD 

and h i s  conduct  on t h e  day o f  t h e  crime. According t o  D r .  

S t r a t f o r d ,  a f t e r  t h r e e  o r  f o u r  c o n s e c u t i v e  days  o f  heavy LSD 



usage  t h e  u s e r  d e v e l o p s  a t o l e r a n c e  f o r  t h e  drug.  A s  a  

r e s u l t ,  l a r g e  d o s e s  have l i t t l e  o r  no e f f e c t .  Given t h e  

d e f e n d a n t ' s  h i s t o r y  o f  heavy LSD usage  f o r  a  p e r i o d  o f  one 

month o r  more p r i o r  t o  t h e  crime, D r .  S t r a t f o r d  concluded 

t h a t  t h e  u s e  o f  e i g h t  o r  n i n e ,  o r  even a s  many a s  f i f t y  d o s e s  

o f  LSD would n o t  have a f f e c t e d  t h e  d e f e n d a n t ' s  men ta l  s t a t e  

when he  committed t h e  homicides .  

Rodney Munro, t h e  d e f e n d a n t ' s  accompl ice  a l s o  tes t i -  

f i e d  a t  t h e  h e a r i n g .  Munro s t a t e d  t h a t  a t  t h e  t i m e  o f  t h e  

c r i m e ,  he  was e x p e r i e n c i n g  c o n f u s i o n ,  f l a s h e s  of l i g h t  and 

h a l l u c i n a t i o n s ,  hav ing  i n g e s t e d  approx imate ly  t h e  same amount 

o f  d r u g s  and a l c o h o l  a s  t h e  d e f e n d a n t .  H e  a l s o  t e s t i f i e d  

t h a t  he had s t abbed  Running Rabb i t  once b e f o r e  t h e  d e f e n d a n t  

s h o t  him, and t h a t  it was p o s s i b l e  Running Rabb i t  was a l r e a d y  

dead b e f o r e  he was s h o t .  

On December 1 2 ,  1983,  t h e  d e f e n d a n t  f i l e d  h i s  motion 

f o r  an a d d i t i o n a  1 p s y c h i a t r i c  e v a l u a t i o n  . The d e f e n d a n t  ' s 

motion was den ied .  

I n  r ev iewing  d e f e n d a n t  ' s motion f o r  r e c o n s i d e r a t i o n ,  

t h e  c o u r t  e n t e r e d  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law t o  

s u p p o r t  i t s  o r i g i n a l  s e n t e n c e .  The c o u r t  found t h a t  beyond a  

r e a s o n a b l e  doub t  t h e  a g g r a v a t e d  k idnapp ings  committed by t h e  

d e f e n d a n t  r e s u l t e d  i n  t h e  d e a t h  o f  h i s  v i c t i m s ,  s a t i s f y i n g  

t h e  s t a t u t o r y  a g g r a v a t i n g  c i rcumstance  s t a t e d  i n  s e c t i o n  
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t h a t  no m i t i g a t i n g  c i r c u m s t a n c e s  w e r e  p r e s e n t .  The c o u r t  

found t h a t  w i t h o u t  e x c e p t i o n ,  t h e  d e f e n d a n t ' s  consumption o f  



a l c o h o l  and d r u g s  was v o l u n t a r y ,  and d i d  n o t  i m p a i r  o r  

o t h e r w i s e  a f f e c t  h i s  s t a t e  o f  mind, h i s  c a p a c i t y  t o  r e c o g n i z e  

and a p p r e c i a t e  t h ~  c r i m i n a l i t y  o f  h i s  conduc t  o r  h i s  a b i l i t y  

t o  c o n t r o l  h i s  a c t i o n s  and t o  conform h i s  conduct  t o  t h e  

r e q u i r e m e n t s  o f  law. The c o u r t  concluded t h a t  t h e  d e f e n d a n t  

made a  cr>nscious and v o l u n t a r y  c h o i c e  t o  k i l l  t h e  v i c t i m s  

n o t w i t h s t a n d i n g  h i s  u s e  o f  d r u g s  and a l c o h o l ,  and t h a t  

i n t o x i c a t i o n  was n o t  a s u f f i c i e n t  m i t i g a t i n g  c i r c u m s t a n c e  t o  

c a l l  f o r  l e n i e n c y .  

The d e f e n d a n t  appea led  from t h e  s e n t e n c e  imposed. We 

a f f i r m e d .  S t a t e  v. Ronald A l l e n  Smith,  s u p r a .  

D e f e n d a n t ' s  p e t i t i o n  f o r  r e h e a r i n g  i s  based on Ake v. 

Oklahoma ( 1 9 8 5 ) ,  U.S. , 105 S.Ct .  1087, 84 L.Ed.2d 

53. Our p r o v i n c e  on t h e  a p p e a l  i s  t o  d e t e r m i n e  whether  t h e  

d e f e n d a n t  i s  e n t i t l e d  t o  a n  a d d i t i o n a l  p s y c h i a t r i c  exam under  

Ake, s u p r a .  The d e f e n d a n t  a r g u e s  t h a t  t h e  Ake d e c i s i o n  - - 

e s t a b l i s h e d  a  c o n s t i t u t i o n a l  r i g h t  f o r  d e f e n d a n t ' s  a c c e s s  t o  

competent  p s y c h i a t r i c  a s s i s t a n c e  where such  a s s i s t a n c e  i s  

e s s e n t i a l  t o  t h e  e f f e c t i v e  d e f e n s e  o f  t h e  c a s e .  The 

d e f e n d a n t  a r g u e s  t h a t  i n  l i g h t  o f  t h e  - Ake d e c i s i o n ,  h e  i s  

e n t i t l e d  t o  an  a d d i t i o n a l  p s y c h i a t r i c  examina t ion .  W e  

d i s a g r e e .  W e  f i n d  t h e  - Ake d e c i s i o n  l a c k s  d i r e c t  a p p l i c a t i o n  

t o  Montana 's  c a p i t a l  s e n t e n c i n g  p roceed ing  and t o  t h e  p r e s e n t  

c a s e .  

I n  Ake v. Oklahoma, s u p r a ,  an i n d i g e n t  d e f e n d a n t  was 

charged w i t h  f i r s t - d e g r e e  murder.  A t  h i s  a r r a i g n m e n t  t h e  

t r i a l  judge o r d e r e d  him t o  b e  examined by a  p s y c h i a t r i s t  due 

t o  h i s  b i z a r r e  b e h a v i o r .  The d e f e n d a n t  was i n i t i a l l y  found 

incompetent  t o  s t a n d  t r i a l ,  b u t  s i x  weeks l a t e r  he was found 

c o m p ~ t e n t  s o  long  a s  he con t inued  t o  be  s e d a t e d  w i t h  

a n t i - p s y c h o t i c  d r u g s .  The d e f e n d a n t  r a i s e d  t h e  i n s a n i t y  



d e f e n s e  and r e q u e s t e d  a  p s y c h i a t r i c  e v a l u a t i o n  t o  d e t e r m i n e  

h i s  mental  s t a t e  a t  t h e  t i m e  o f  t h e  o f f e n s e .  The t r i a l  c o u r t  

den ied  d e f e n d a n t ' s  motion f o r  such an e v a l u a t i o n .  The Uni ted  

S t a t e s  Supreme Cour t  r e v e r s e d  and h e l d  t h a t  when a  d e f e n d a n t  

h a s  made a  p r e l i m i n a r y  showing t h a t  h i s  s a n i t y  a t  t h e  t i m e  o f  

t h e  o f f e n s e  i s  l i k e l y  t o  b e  a  s i g n i f i c a n t  f a c t o r  a t  t r i a l . ,  

t h e  c o n s t i t u t i o n  r e q u i r e s  t h a t  t h e  s t a t e  p r o v i d e  a c c e s s  t o  a  

p s y c h i a t r i s t ' s  a s s i s t a n c e  on t h i s  i s s u e ,  i f  t h e  d e f e n d a n t  

canno t  o t h e r w i s e  a f f o r d  one.  

W e  f i n d  t h e  - Ake d e c i s i o n  r e a d i l y  d i s t i n g u i s h a b l e  from 

t h e  c a s e  a t  b a r .  F i r s t ,  t h e  p s y c h i a t r i c  t e s t i m o n y  i n  - Ake 

r a i s e d  t h e  i s s u e  o f  t h e  d e f e n d a n t ' s  f u t u r e  dangerousness ,  

which i n  Oklahoma i s  a  s t a t u t o r y  a g g r a v a t i n g  f a c t o r  i n  a  

c a p i t a l  s e n t e n c i n g  p roceed ing .  Oklahoma S t a t . ,  T i t l e  2 1 ,  

S152 (1981) .  I n  Montana, f u t u r e  dangerousness  i s  n o t  a  

s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e  under  t h e  s t a t e ' s  c a p i t a l  

s e n t e n c i n g  scheme. S e c t i o n  46-18-303, MCA. Unl ike  t h e  

s i t u a t i o n  t h a t  e x i s t e d  i n  - Ake, t h e  s t a t e  d i d  n o t  r e l y  upon o r  

p r e s e n t  p s y c h i a t r i c  e v i d e n c e  t o  e s t a b l i s h  any a g g r a v a t i n g  

f a c t o r s  a t  s e n t e n c i n g .  F u r t h e r ,  i n  t h i s  c a s e ,  a t  no t i m e  d i d  

t h e  S t a t e  a t t e m p t  t o  e l i c i t  from D r .  S t r a t f o r d  an o p i n i o n  

c o n c e r n i n g  f u t u r e  dangerousness  o f  t h e  dependant .  

Second, i n  Ake t h e r e  was a  t r i a l .  The d e f e n d a n t ' s  - 
s a n i t y  was a s i g n i f i c a n t  f a c t o r  i n  h i s  d e f e n s e .  I n  t h e  

p r e s e n t  m a t t e r ,  t h e  d e f e n d a n t  p l e a d  g u i l t y  t o  t h e  homicide 

a n d  a g g r a v a t e d  k idnapp ing  o f f e n s e s .  

T h i r d ,  i n  t h e  Uni ted  S t a t e s  Supreme Cour t  d e c i s i o n ,  

t h e r e  was no e x p e r t  t e s t i m o n y  f o r  e i t h e r  s i d e  on Ake 's  s a n i t y  

a t  t h e  t i m e  of  t h e  o f f e n s e .  Ake, 105 S.Ct.  a t  1091. - 
However, i n  Smith,  s u p r a ,  D r .  S t r a t f o r d ,  t h e  p s y c h i a t r i s t ,  



gave e x t e n s i v e  t e s t imony  a s  t o  t h e  d e f e n d a n t '  s s t a t e  o f  mind 

a t  t h e  t i m e  o f  t h e  o f f e n s e  i n c l u d i n g :  

( a )  t h e  e f f e c t  o f  a l c o h o l  and d r u g s  on 
t h e  d e f e n d a n t ' s  s t a t e  o f  mind; 

( b )  whether  t h e  d e f e n d a n t  a c t e d  under  
ext reme menta l  o r  emot iona l  stress; 

(c)  whether  t h e  d e f e n d a n t  ' s c a p a c i t y  t o  
a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduct  
t o  t h e  r e q u i r e m e n t s  o f  law was 
s u b s t a n t i a l l y  impa i red ;  and 

( d )  a  d i a g n o s i s  o f  t h e  d e f e n d a n t ' s  
men ta l  c o n d i t i o n .  S t a t e  v. Smith ,  4 2  
St.Rep. a t  479 .  

F o u r t h ,  i n  - Ake, t h e  t r i a l  c o u r t  den ied  d e f e n s e  

c o u n s e l  ' s r e q u e s t  f o r  a  p s y c h i a t r i c  examinat ion  o f  d e f e n d a n t  

w i t h  r e s p e c t  t o  h i s  men ta l  c o n d i t i o n  a t  t h e  t i m e  o f  t h e  

o f f e n s e .  I n  t h e  p r e s e n t  c a s e ,  t h e  t r i a l  c o u r t  g r a n t e d  

d e f e n d a n t  ' s i n i t i a  1 r e q u e s t  f o r  t h e  p s y c h i a t r i c  e v a l u a t i o n .  

Fol lowing t h e  examina t ion  and t h e  p s y c h i a t r i s t ' s  c o n c l u s i o n  

r e g a r d i n g  t h e  d e f e n d a n t ' s  s t a t e  o f  mind, t h e  d e f e n d a n t  f i l e d  

a motion f o r  an a d d i t i o n a l  p s y c h i a t r i c  e v a l u a t i o n .  The 

second motion was d e n i e d .  Based on t h e  f o r e g o i n g ,  w e  f i n d  

t h e  - Ake d e c i s i o n  r e a d i l y  d i s t i n g u i s h a b l e  and w i t h o u t  

p r e c e d e n t i a l  m e r i t  t o  t h i s  c a s e .  

The d e f e n d a n t  a l s o  a r g u e s  t h a t  he was n o t  p rov ided  w i t h  

a competent  p s y c h i a t r i s t .  The d e f e n d a n t  r e p e a t s  h i s  

c o n t e n t i o n  r a i s e d  i n  t h e  i n i t i a l  a p p e a l  t h a t  D r .  S t r a t f o r d ' s  

r o l e  was contaminated  by t h e  i n v e s t i g a t i v e  f u n c t i o n  imposed 

by t h e  D i s t r i c t  Cour t .  T h i s  c o n t e n t i o n  r a i s e d  by t h e  

d e f e n d a n t  i n  h i s  b r i e f s  and argument is i d e n t i c a l  t o  t h a t  i n  

t h e  f i r s t  a p p e a l ,  S t a t e  v.  Ronald A l l e n  Smith ,  s u p r a .  

W e  have c o n s i d e r e d  t h e  argument n o t  o n l y  i n  l i g h t  o f  

t h e  i s s u e s  r a i s e d  i n  t h e  o r i g i n a l  a p p e a l ,  b u t  a l s o  on t h e  - Ake 

d e c i s i o n .  The United S t a t e  Supreme C o u r t  i n  - Ake, no ted :  



T h i s  i s  n o t  t o  s a y ,  o f  c o u r s e ,  t h a t  t h e  -- 
i n d i g e n t  d e f e n d a n t  has  a  c o n s t i t u t i o n a l  
r i a h t  t o  choose  a  ~ s v c h i a t r i s t  o f  h i s  - 
p e r s o n a l  l i k i n g  o r  i o L  receive f u a s  -Ei; 
h i r e  h i s  own. Our concern  i s  
t h a t  t h e  i n d i g e n t  d e f e n d a n t  have a c c e s s  
t o  a  competent  p s y c h i a t r i s t  f o r  t h e  - - 
purpose  w e  have d i s c u s s e d ,  and a s  i n  t h e  
c a s e  o f  t h e  p r o v i s i o n  o f  c o u n s e l  w e  l e a v e  
t o  t h e  S t a t e  t h e  d e c i s i o n  on how t o  
implement t h i s  r i g h t .  (Emphasis added.)  
Ake, s u p r a ,  1 0 5  S.Ct. a t  1097. - 

The b a s i c  t e n e n t  o f  t h e  - Ake d e c i s i o n  was t o  a s s u r e  an 

i n d i g e n t  d e f e n d a n t ' s  a c c e s s  t o  a  competent  p s y c h i a t r i s t  f o r  

t h e  p r e p a r a t i o n  o f  a  d e f e n s e  based on h i s  men ta l  c o n d i t i o n .  

W e  f i n d  t h e  d e f e n d a n t  was a f f o r d e d  t h i s  r i g h t .  The r e c o r d  

c l e a r l y  r e f l e c t s  D r .  S t r a t f o r d  ' s e d u c a t i o n a  1 and p r o f e s s i o n a  1 

q u a l i f i c a t i o n s .  D r .  S t r a t f o r d  i n t e r v i e w e d  t h e  d e f e n d a n t  on  

two o c c a s i o n s  a t  t h e  Plontana S t a t e  P r i s o n  and c o n s i d e r e d  t h e  

t r a n s c r i p t s  o f  t h e  p r i o r  p r o c e e d i n g s ,  t h e  p r e s e n t e n c e  r e p o r t  

and w i t n e s s  s t a t e m e n t s  p rov ided  by t h e  d e f e n d a n t .  D r .  

S t r a t f o r d  a l s o  i n t e r v i e w e d  Rodney Munro and Andre F o n t a i n e  

and s e c u r e d  a p s y c h o l o g i c a l  p r o f i l e  o f  t h e  d e f e n d a n t  from D r .  

Herman Wa l ters .  

D r .  S t r a t f o r d ' s  c o n c l u s i o n  was t h a t  Smith had t h e  

c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduc t  and 

t h a t  t h e  d r u g s  and a l c o h o l  d i d  n o t  have a  s u b s t a n t i a l  e f f e c t  

on t h e  d e f e n d a n t ' s  s t a t e  o f  mind. The r e c o r d  d e m o n s t r a t e s  

t h a t  D r .  S t r a t f o r d  was a  n e u t r a l  p s y c h i a t r i s t  who examined 

Smith a s  t o  h i s  s a n i t y  a t  t h e  t i m e  o f  t h e  o f f e n s e s .  D r .  

S t r a t f o r d  t e s t i f i e d  t o  t h e  f o r e g o i n g  a t  t h e  h e a r i n g  and it 

was on t h a t  b a s i s  t h a t  t h i s  Cour t  found no a d d i t i o n a l  

p s y c h i a t r i c  e v a l u a t i o n  was n e c e s s a r y .  

Accord ing ly ,  w e  f i n d  t h a t  Ronald A l l e n  Smith i s  n o t  

e n t i t l e d  t o  a  second p s y c h i a t r i s t ' s  e v a l u a t i o n .  



We concur: 
,.-.f 

Justices 


