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M r .  J u s t i c e  Frank B. Morr ison,  Jr. d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

Harry Cain ( r e s p o n d e n t )  f i l e d  t h i s  a c t i o n  on September 

9 ,  1983,  i n  t h e  D i s t r i c t  Cour t  o f  t h e  S i x t e e n t h  J u d i c i a l  

D i s t r i c t ,  s e e k i n g  damages f o r  i n j u r i e s  he  r e c e i v e d  w h i l e  

working a s  an e l e c t r i c a  1 s u b c o n t r a c t o r  f o r  C l e a t u s  S tevenson  

( a p p e l l a n t )  . The j u r y  awarded r e s p o n d e n t  $107,999.77. T h i s  

appea 1 fo l lowed .  

Respondent was t h e  e l e c t r i c a l  s u b c o n t r a c t o r  on a  

s i x - p l e x  apar tment  b u i l d i n g  under  c o n s t r u c t i o n  i n  Ashland,  

Montana. A p p e l l a n t  was t h e  owner o f  t h e  b u i l d i n g  and t h e  

g e n e r a l  c o n t r a c t o r .  Respondent was h i r e d  t o  comple te  t h e  

"rough-in" e l e c t r i c a l  work. H e  f u r n i s h e d  h i s  own t o o l s  and 

worked under  h i s  own t i m e  schedu le .  

By December 15 ,  1982,  t h e  day  o f  t h e  a c c i d e n t ,  respon-  

d e n t  had been working a t  t h e  c o n s t r u c t i o n  s i t e  f o r  

approx imate ly  t h r e e  days .  On t h a t  day  he  came t o  work w i t h  

h i s  employee, J i m  M i l l e r .  The w e a t h e r  was v e r y  c o l d  and 

t h e r e  was snow and ice on t h e  ground.  

The s p l i t - l e v e l  b u i l d i n g  under  c o n s t r u c t i o n  d i d  n o t  have 

s t e p s  from t h e  ground l e v e l  t o  t h e  second f l o o r  where re- 

spondent  was working. The second f l o o r  e n t r a n c e  was 

approx imate ly  3 t o  4 f e e t  above t h e  ground s o  r e s p o n d e n t  

propped h i s  own 4- foo t  l a d d e r  a g a i n s t  t h e  w a l l .  Respondent 

used t h e  l a d d e r  t o  e n t e r  and e x i t  t h e  b u i l d i n g  s e v e r a l  t i m e s  

t h a t  morning. A t  a b o u t  10:OO a.m., he  a t t e m p t e d  t o  e x i t  t h e  

b u i l d i n g  b u t  found h i s  l a d d e r  t o  be  m i s s i n g .  There  was a  

c o n c r e t e  c i n d e r  b l o c k  p l a c e d  below t h e  e n t r a n c e  which some o f  

t h e  workers  used a s  a  s t e p .  Respondent s t e p p e d  down on t h e  

c i n d e r  b lock .  The b l o c k  was covered  w i t h  i c e ,  c a u s i n g  h i s  

f o o t  t o  s l i p .  H e  f e l l ,  h i t t i n g  h i s  b u t t o c k s  on t h e  b l o c k .  



Pain  i n  h i s  lower back and b u t t o c k s  r e s u l t e d .  The p a i n  d i d  

n o t  s u b s i d e  and he  was f o r c e d  t o  l e a v e  work e a r l y .  

The p a i n  c o n t i n u e d  f o r  t h r e e  weeks, a t  which t i m e  

r e s p o n d e n t  saw a d o c t o r  who r e f e r r e d  him t o  a n  o r t h o p e d i c  

s p e c i a l i s t .  Two days  a f t e r  c o n s u l t i n g  t h e  s p e c i a l i s t ,  

s u r g e r y  was performed f o r  what r e s p o n d e n t  unders tood  t o  be  a n  

e x c i s i o n  o f  a  r u p t u r e d  d i s c .  

T h i s  a c t i o n  fo l lowed .  On December 6 ,  1 9 8 4 ,  a  j u r y  

v e r d i c t  was r e n d e r e d  f i n d i n g  a p p e l l a n t  82 p e r c e n t  n e g l i g e n t  

and responden t  18 p e r c e n t  n e g l i g e n t .  Respondent was awarded 

$107,999.77. The D i s t r i c t  Cour t  e n t e r e d  judgment on t h e  

v e r d i c t .  A p p e l l a n t  r a i s e s  t h e  f o l l o w i n g  i s s u e s :  

1. Whether t h e  D i s t r i c t  C o u r t  was i n  e r r o r  i n  r u l i n g  

t h a t  t h e  s a f e  p l a c e  t o  work s t a t u t e s ,  55 50-71-201 and 

50-71-202, MCA, c r e a t e  a  d u t y  r u n n i n g  from a  g e n e r a l  

c o n t r a c t o r / o w n e r  t o  a  s u b c o n t r a c t o r  when t h e  s u b c o n t r a c t o r  

r e t a i n s  s u b s t a n t i a l  c o n t r o l  o v e r  h i s  means o f  a c c e s s  t o  t h e  

b u i l d i n g  where he works. 

2. Whether t h e  D i s t r i c t  C o u r t  was i n  e r r o r  i n  r u l i n g  

t h a t  r e sponden t  d i d  n o t  have t h e  burden o f  p r o v i n g  damages by 

medica l  e x p e r t  t e s t i m o n y .  

3. Whether t h e  D i s t r i c t  Cour t  was i n  e r r o r  i n  n o t  

r e d u c i n g  t h e  j u r y ' s  award o f  damages by t h e  j u r y ' s  f i n d i n g  o f  

compara t ive  n e g l i g e n c e  on t h e  p a r t  o f  r e sponden t .  

SAFE PLACE TO WORK 

I t  i s  w e l l  e s t a b l i s h e d  i n  Montana t h a t  an employer  must 

p r o v i d e  employees w i t h  a s a f e  p l a c e  t o  work. S e c t i o n  

50-71-201, MCA. T h i s  o b l i g a t i o n  h a s  been extended from 

genera  1 c o n t r a c t o r s  t o  employees o f  s u b c o n t r a c t o r s  when t h e  

g e n e r a l  c o n t r a c t o r  c o n t r o l s  job  s a f e t y  o r  h a s  a  non-delegable  

d u t y  o f  s a f e t y  a r i s i n g  o u t  o f  c o n t r a c t .  S tepanek v .  Kober 

C o n s t r u c t i o n  (Mont. 1 9 8 1 ) ,  6 2 5  P.2d 51 ,  38 St.Rep. 385. 



Shannon v .  Howard S.  Wright  Const .  Co. ( 1 9 7 9 ) ,  181 Mont. 269, 

593 P.2d 438. However, a p p e l l a n t  a r g u e s  t h a t  t h i s  o b l i g a t i o n  

does  n o t  e x t e n d  from g e n e r a l  c o n t r a c t o r s  t o  s u b c o n t r a c t o r s  

because  s u b c o n t r a c t o r s  a r e  a b l e  t o  c o n t r o l  and i n f l u e n c e  t h e  

s a f e t y  o f  t h e i r  work p l a c e .  

The D i s t r i c t  C o u r t  i n s t r u c t e d  on t h e  s a f e  p l a c e  t o  work 

law found i n  §§ 50-71-201 and 50-71-202, MCA: 

50-71-201. Employer t o  f u r n i s h  and 
r e q u i r e  s a f e t y  d e v i c e s  and p r a c t i c e s .  
~ v ; r ~  employe; s h a l l  f u r n i s h  d p l a c e  o f  
e m ~ l o v m e n t  which i s  s a f e  f o r  e m ~ l o v e e s  

4 .. - - -  * 
t h e r e i n  and s h a l l  f u r n i s h  and u s e  and 
r e q u i r e  t h e  u s e  o f  such s a f e t y  d e v i c e s  
and s a f e g u a r d s  and s h a l l  a d o p t  and u s e  
such p r a c t i c e s ,  means, methods,  opera-  
t i o n s ,  and p r o c e s s e s  a s  a r e  r e a s o n a b l y  
adequa te  t o  r e n d e r  t h e  p l a c e  o f  employ- 
ment s a f e  and s h a l l  do  e v e r y  o t h e r  t h i n g  
r e a s o n a b l y  n e c e s s a r y  t o  p r o t e c t  t h e  l i f e  
and s a f e t y  o f  employees. [emphasis  
added] 

50-71-202. Employer t o  p r o v i d e  and 
m a i n t a i n  s a f e  p l a c e  o f  employment. (1) 
An employer  who i s  t h e  owner o r  lessee of  
any r e a l  p r o p e r t y  i n  t h i s  s t a t e  s h a l l  n o t  
c o n s t r u c t  o r  c a u s e  t o  b e  c o n s t r u c t e d  o r  
ma in ta ined  any p l a c e  o f  employment t h a t  
i s  u n s a f e .  

( 2 )  Every employer  who i s  t h e  owner o f  a  
p l a c e  o f  employment o r  lessee t h e r e o f  
s h a l l  r e p a i r  and m a i n t a i n  t h e  same a s  t o  
r e n d e r  it s a f e .  

A p p e l l a n t  a r g u e s  t h a t  t h e s e  s a f e  p l a c e  t o  work s t a t u t e s  

o n l y  a p p l y  t o  s i t u a t i o n s  where t h e  c l a i m  p r e s e n t e d  i s  b r o u g h t  

by a n  employee o f  a  s u b c o n t r a c t o r  and t h e  g e n e r a l  c o n t r a c t o r  

h a s  c o n t r o l  o v e r  s a f e t y .  Respondent was n o t  i n  a n  

employer-employee s i t u a t i o n  because  h e  was a s u b c o n t r a c t o r .  

T h e r e f o r e ,  t h e  s a f e  p l a c e  t o  work i n s t r u c t i o n s  shou ld  n o t  

have been g iven .  

W e  must d e t e r m i n e  i f  t h e  language o f  § 50-71-201, MCA, 

"a p l a c e  o f  employment which i s  s a f e  f o r  employees,"  i n c l u d e s  

s u b c o n t r a c t o r s  i n  t h e  c a t e g o r y  o f  empl-oyees. W e  b e l i e v e  it 

does .  



I t  was t h e  i n t e n t  of t h e  L e g i s l a t u r e  t o  i n c l u d e  c o n t r a c -  

t o r s  i n  t h e  d e f i n i t i o n  o f  "employee." S e c t i o n  92-411, R.C.M. 

(1947) .  W e  have a l r e a d y  determined t h a t  $ S  50-71-201 and 

50-71-202, MCA, w e r e  i n t e n d e d  t o  c o v e r  employees o f  

s u b c o n t r a c t o r s .  S tepanek ,  s u p r a .  I f  a  s u b c o n t r a c t o r  i s  

i n c o r p o r a t e d  t h e n  t h e  s u b c o n t r a c t o r  i n d i v j - d u a l l y  i s  an  

employee o f  t h e  c o r p o r a t i o n  and i s  covered .  However, under  

a p p e l l a n t ' s  r a t i o n a l e ,  i f  t h e  s u b c o n t r a c t o r  i s  n o t  

i n c o r p o r a t e d  t h e n  he  i s  n o t  a n  employee and i s  n o t  covered .  

W e  c a n n o t  b e l i e v e  t h i s  was t h e  i n t e n t  o f  t h e  L e g i s l a t u r e .  

S e c t i o n  50-71-202, MCA, makes no mention o f  "employees ,"  

b u t  s imply  r e q u i r e s  employers  t o  p r o v i d e  a  s a f e  p l a c e  o f  

employment. L ikewise ,  t h e  emphasis  i n  S 50-71-201, MCA, i s  

on t h e  " p l a c e  o f  employment" r a t h e r  t h a n  t h e  s t a t u s  o f  t h e  

worker .  Respondent ,  a s  a  s u b c o n t r a c t o r ,  was e n t i t l e d  t o  a  

s a f e  p l a c e  t o  work. The Dis t r i c t  C o u r t  d i d  n o t  err by 

i n s t r u c t i n g  t h e  j u r y  on S $  50-71-201 and 50-71-202, MCA. 

MEDICAL EXPERT TESTIMONY 

A p p e l l a n t  a r g u e s  t h a t  r e sponden t  was r e q u i r e d  t o  p rove  

damages by e x p e r t  medica l  t e s t i m o n y .  Respondent d i d  n o t  

produce  a  medica l  e x p e r t  a t  t r i a l ,  and a p p e l l a n t  made a  

motion f o r  d i r e c t e d  v e r d i c t .  The t r i a l  c o u r t  d e n i e d  t h e  

motion.  A p p e l l a n t  m a i n t a i n s  t h i s  was e r r o r .  

The t r i a l  c o u r t  c o r r e c t l y  d e n i e d  t h e  motion f o r  d i r e c t e d  

v e r d i c t .  A c l a i m a n t  i s  competent  t o  t e s t i f y  a s  t o  h i s  p a s t  

and p r e s e n t  c o n d i t i o n .  Responden t ' s  t e s t i m o n y  was s u f f i c i e n t  

f o r  t h e  j u r y  t o  d e t e r m i n e  whether  t h e r e  was an i n j u r y .  

However, r e s p o n d e n t ' s  t e s t i m o n y ,  s t a n d i n g  a l o n e ,  i s  n o t  

s u f f i c i e n t  t o  p rove  permanency where d i s p u t e d  and where n o t  

a p p a r e n t  from t h e  i n j u r y  i t s e l f .  L ikewise ,  l a y  t e s t i m o n y  i s  

n o t  s u f f i c i e n t  t o  e s t a b l i s h  c a u s e  f o r  t h o s e  a s p e c t s  o f  an 

i n j u r y  n o t  a p p a r e n t l y  r e l a t e d  t o  t h e  a c c i d e n t  i n  q u e s t i o n .  



I n  Zegman v .  S t a t e  (N.Y. 1 9 7 9 ) ,  416 N.Y.S.2d 5 0 5 ,  t h i s  

r u l e  was s t a t e d  a s  fo l lows :  

. . . c l a i m a n t  was c l e a r l y  competent  t o  
t e s t i f y  t o  h e r  p a s t  and p r e s e n t  condi-  
t i o n .  (Vincent-Wilday, I n c .  v .  S t r a i t ,  
273 App.Div. 1054,  79 N.Y.S.2d 811.) The 
C o u r t  d o e s  n o t  however c o n s t r u e  such 
t e s t i m o n y  a s  s u f f i c i e n t  t o  e s t a b l i s h  
e i t h e r  t h e  permanency o f  t h e  i n j u r y  o r  
t h e  p o s s i b i l i t y  o f  f u t u r e  p a i n .  [ c i t a -  
t i o n s  o m i t t e d ]  

Zegman, 416 N.Y.S.2d a t  506. 

Not a l l  i n j u r i e s  r e q u i r e  m e d i c a l  e x p e r t  t e s t i m o n y  t o  

prove  permanency o r  c a u s a t i o n .  I t  h a s  been h e l d  t h a t  med ica l  

t e s t i m o n y  i s  n o t  n e c e s s a r y  t o  p rove  permanent  i n j u r i e s  o r  

t h e i r  c a u s e  where t h e  n a t u r e  o f  t h e  i n j u r y  i s  such  t h a t  

laymen c a n  p l a i n l y  see, o r  i n f e r  from t h e  i n j u r y ,  i t s  c a u s e  

and t h a t  it w i l l  be  permanent ,  such  a s  l o s s  o f  a  l imb.  

Responden t ' s  back i n j u r y  was n o t  such  an i n j u r y .  

C o r y e l l  v. Conn ( W i s .  1 9 7 9 ) ,  276 N.W.2d 723, a d d r e s s e s  

t h e  i s s u e  o f  permanency o f  i n j u r i e s  a s  f o l l o w s :  

Where, a s  h e r e ,  a n  i n j u r y  i s  s u b j e c t i v e  
and a  layman c a n n o t  know i f  it w i l l  
c o n t i n u e ,  e x p e r t  med ica l  t e s t i m o n y  i s  
n e c e s s a r y  w i t h  r e g a r d  t o  permanency and 
f u t u r e  p a i n  and s u f f e r i n g .  D i e m e l  v. 
Wei r i ch ,  264 W i s .  265, 268, 58 N.W.2d 651 
(1953) .  

' .  . . Only a  medica l  e x p e r t  i s  q u a l i f i e d  
t o  e x p r e s s  an o p i n i o n  t o  a  m e d i c a l  cer- 
t a i n t y ,  o r  based  on medica l  p r o b a b i l i t i e s  
( n o t  mere p o s s i b i l i t i e s ) ,  a s  t o  whether  
t h e  p a i n  w i l l  c o n t i n u e  i n  t h e  f u t u r e ,  
and ,  i f  s o ,  f o r  how long  a  p e r i o d  it w i l l  
SO c o n t i n u e .  . . . ' I d .  a t  268, 58 
N.W.2d a t  652-653. 

Corye 11, 

I n  t h e  s i m i l a r  c a s e  o f  C l i f f o r d  v .  Opdyke ( N . J .  1 9 7 8 ) ,  

383 A.2d 749, t h e  c o u r t  found t h a t  p r e s e n t i n g  t h e  i s s u e  o f  

permanent  i n j u r y  t o  t h e  j u r y  was p r e j u d i c i a l l y  e r r o n e o u s :  

The q u e s t i o n  o f  t h e  p r o g n o s i s  o f  an 
i n j u r y  and p r o b a b l e  permanent  d i s a b i l i t y  
i s  one n e c e s s a r i l y  w i t h i n  t h e  ambi t  o f  
e x p e r t  medica 1 o p i n i o n  ( e x c e p t  f o r  



disabilities which are apparent to a 
layman, such as an amputated body 
member). And the burden of proving such 
permanency by competent medical testimony 
rests of course with plaintiff. 

Clifford, 383 A.2d at 752. 

The trial court presented to the jury the issue of 

permanent injury in instruction number 26. Appellant object- 

ed. Because of inadequate proof to support the instruction, 

it was error to give it. There must be a new trial, but only 

on the issue of damages. 

Finally, respondent was found to be 18 percent 

negligent, however, the trial judge failed to reduce his 

award by this amount. The new damage award shall be reduced 

by 18 percent, pursuant to S 27-1-702, MCA. 

The judgment is vacated and the cause remanded for a new 

trial on damages only. 

We concur: 

n 


