
No.  85-154 

IN THE SUPREME COURT OF THE STATE OF MONTANA 

1985  

I N  THE PATTER OF THE ADOPTION OF 

3. S .  R . ,  a m i n o r  c h i l d .  

APPEAL FROM: D i s t r i c t  C o u r t  of t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  
I n  a n d  f o r  the  C o u n t y  of Y e l l o w s t o n e ,  
T h e  H o n o r a b l e  R o b e r t  H o l m s t r o m ,  Judge p r e s i d i n g .  

COUNSEL OF RECORD: 

F o r  A p p e l l a n t :  

H e r n d o n ,  H a r p e r  & M u n r o ;  J a m e s  G. E d m i s t o n ,  R i , l i n g s ,  
M o n t a n a  

F o r  R e s p o n d e n t :  

Moses L a w  F i r m ;  S t e p h e n  Moses a n d  J a y  F. L a n s i n g ,  
B i l l i n g s ,  M o n t a n a  

S u b m i t t e d  on b r i e f s :  J u n e  1 9 ,  1 9 8 5  

D e c i d e d :  S e p t e m b e r  2 4 ,  1 9 8 5  

F i l e d :  SEP 2 4.11985 

&/&&!&.--/ 
C l e r k  



M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  Cour t .  

S t e p f a t h e r  a p p e a l s  a  judgment o f  t h e  Yel lowstone  County 

D i s t r i c t  Cour t  which d e n i e d  h i s  p e t i t i o n  f o r  t h e  a d o p t i o n  o f  

E.S.R. W e  a f f i r m .  

The i s s u e s  a r e :  

1. Did t h e  D i s t r i c t  Cour t  err i n  c o n c l u d i n g  t h a t  mother  

and f a t h e r  had e n t e r e d  i n t o  a n  o r a l  agreement  modify ing 

f a t h e r ' s  d u t y  t o  pay $125 p e r  month f o r  t h e  s u p p o r t  o f  E.S.R. 

2 .  Did t h e  D i s t r i c t  Cour t  err i n  c o n c l u d i n g  t h a t  t h e  

o r a l  m o d i f i c a t i o n  agreement  was a p r o p e r  b a s i s  f o r  i t s  con- 

c l u s i o n  t h a t  f a t h e r  had suppor ted  E.S.R. d u r i n g  t h e  p r e v i o u s  

y e a r ,  s o  h i s  c o n s e n t  was n e c e s s a r y  under  § 40-8-111 (1) ( a )  , 

MCA? 

Mother and f a t h e r  w e r e  d i v o r c e d  i n  1 9 8 0 .  Mother was 

g r a n t e d  s o l e  c u s t o d y  o f  t h e  two minor c h i l d r e n ,  a  boy and a  

g i r l  (E.S.R.).  The f a t h e r ' s  c h i l d  s u p p o r t  o b l i g a t i o n  was set  

a t  $125 p e r  month p e r  c h i l d .  

I n  J a n u a r y  o r  February  o f  1982, t h e  boy w e n t  t o  l i v e  

w i t h  h i s  f a t h e r  f o r  s i x  months. Dur ing t h a t  p e r i o d ,  t h e  

mother  ag reed  t o  suspend t h e  b o y ' s  c h i l d  s u p p o r t  o b l i g a t i o n  

o f  $125 p e r  month. T h i s  agreement  was l a t e r  reduced t o  a n  

o r d e r  o f  t h e  c o u r t .  

F a t h e r  t e s t i f i e d  t h a t  mother  a7.so o r a l l y  ag reed  t o  

suspend t h e  g i r l ' s  s u p p o r t  o b l i g a t i o n  because  e a c h  p a r e n t  was 

t o t a l l y  s u p p o r t i n g  one c h i l d .  The mother  den ied  any such  

agreement .  

S t e p f a t h e r  p e t i t i o n e d  t o  a d o p t  E.S.R. and p l e d  t h a t  t h e  

c o n s e n t  o f  t h e  f a t h e r  was excused under  S 40-8-111(1) ( a )  ( v ) ,  

MCA, by f a t h e r ' s  f a i l u r e  t o  c o n t r i b u t e  t o  t h e  s u p p o r t  o f  t h e  

c h i l d  d u r i n g  a  p e r i o d  o f  1  y e a r  b e f o r e  t h e  f i l i n g  o f  t h e  

p e t i t i o n .  



The Di s t r i c t  Cour t  found t h a t  t h e  n a t u r a l  p a r e n t s  had 

o r a l l y  modi f i ed  t h e  c h i l d  s u p p o r t  agreement .  The D i s t r i c t  

Cour t  concluded t h a t  t h e  f a t h e r  had s u p p o r t e d  E.S.R. by 

t o t a l l y  s u p p o r t i n g  t h e  boy and t h u s  h i s  c o n s e n t  was n e c e s s a r y  

under  40-8-111 (1)  ( a )  , MCA. 

By s t a t u t e ,  a  c h i l d  canno t  be  adopted  w i t h o u t  t h e  n a t u -  

r a l  p a r e n t s 1  c o n s e n t ,  s u b j e c t  t o  c e r t a i n  e x c e p t i o n s .  S e c t i o n  

40-8-111. (1) (a )  ( v )  , MCA, p r o v i d e s  i n  p e r t i n e n t  p a r t :  

(1) An a d o p t i o n  o f  a  c h i l d  may b e  de- 
c r e e d  when t h e r e  have been f i l e d  w r i t t e n  
c o n s e n t s  t o  a d o p t i o n  execu ted  by: 

( a )  b o t h  p a r e n t s ,  i f  l i v i n g  . . . pro-  
v ided t h a t  c o n s e n t  i s  n o t  r e q u i r e d  from a 
f a t h e r  o r  mother: 

( v )  i f  it i s  proven t o  t h e  s a t i s f a c t i o n  
o f  t h e  c o u r t  t h a t  t h e  f a t h e r  o r  mother ,  
i f  a b l e ,  h a s  n o t  c o n t r i b u t e d  t o  t h e  
s u p p o r t  o f  t h e  c h i l d  d u r i n g  a  p e r i o d  o f  1 
y e a r  b e f o r e  t h e  f i l i n g  o f  a  p e t i t i o n  f o r  
a d o p t i o n ;  . . . 

The p r i n c i p a l  i s s u e  i s  whether  f a t h e r  h a s  c o n t r i b u t e d  t o  

t h e  s u p p o r t  o f  E.S.R. I n  o r d e r  f o r  t h e  s t e p f a t h e r  t o  p r e -  

v a i l ,  h e  must have proved by c l e a r  and c o n v i n c i n g  e v i d e n c e  

t h a t  f a t h e r  " h a s  n o t  c o n t r i b u t e d  t o  t h e  s u p p o r t  o f  t h e  c h i l d  

d u r i n g  a  p e r i o d  o f  one y e a r  p r i o r  t o  t h e  f i l i n g  o f  t h e  p e t i -  

t i o n  and . . . [ f a t h e r ]  had t h e  a b i l i t y  t o  c o n t r i b u t e  . . ." 
See M a t t e r  o f  Adoption o f  R.A.S. (Mont. 1 9 8 4 ) ,  6 7 9  P.2d 220, 

Did t h e  D i s t r i c t  Cour t  e r r  i n  c o n c l u d i n g  t h a t  mother  and 

f a t h e r  had e n t e r e d  i n t o  an o r a l  agreement  modify ing f a t h e r ' s  

d u t y  t o  pay $125 p e r  month f o r  t h e  s u p p o r t  o f  E.S.R.? 

The Dis t r ic t  C o u r t ' s  f i n d i n g  of f a c t  11 s t a t e s :  

The ev idence  r e g a r d i n g  t h e  agreement  
between t h e  n a t u r a l  p a r e n t s  o f  t h e  minor 



c h i l d  i s  i n  d i s p u t e ;  a f t e r  c o n s i d e r i n g  
t h e  ev idence  and t h e  demeanor o f  t h e  
p a r t i e s  w h i l e  t e s t i f y i n g ,  t h e  Cour t  f i n d s  
t h a t  t h e  w e i g h t  o f  t h e  e v i d e n c e  s u p p o r t s  
t h e  t e s t i m o n y  o f  t h e  f a t h e r  t h a t  s u c h  a n  
agreement  was made and t h e  Cour t  f i n d s  
t h a t  such  an  agreement  d i d  e x i s t  between 
t h e  n a t u r a l  p a r e n t s  o f  t h e  minor c h i l d  
and t h a t  t h e  f a t h e r  . . . i n  r e l i a n c e  
upon s a i d  agreement ,  d i d  n o t  make t h e  
c h i l d  s u p p o r t  payments s p e c i f i e d  i n  t h e  
d e c r e e  o f  d i s s o l u t i o n  and had such  an 
agreement  n o t  been i n  e x i s t e n c e ,  he  would 
have made t h e  payments f o r  t h e  s u p p o r t  o f  
t h e  minor c h i l d  a s  s p e c i f i e d  i n  t h e  
d e c r e e  o f  d i s s o l u t i o n .  

T h i s  Cour t  w i l l  n o t  r e v e r s e  t h e  D i s t r i c t  C o u r t  u n l e s s  

t h e  f i n d i n g s  o f  f a c t  a r e  c l e a r l y  e r r o n e o u s .  Rule 5 2 ( a ) ,  

M.R.Civ.P., s t a t e s  i n  p e r t i n e n t  p a r t :  

F i n d i n g s  o f  f a c t  s h a l l  n o t  b e  se t  a s i d e  
u n l e s s  c l e a r l y  e r r o n e o u s ,  and due  r e g a r d  
s h a l l  b e  g iven  t o  t h e  o p p o r t u n i t y  o f  t h e  
t r i a l  c o u r t  t o  judge o f  t h e  c r e d i b i l i t y  
o f  t h e  w i t n e s s e s .  

F i n d i n g s  o f  f a c t  a r e  n o t  c l e a r l y  e r r o n e o u s  i f  suppor ted  

by s u b s t a n t i a l  c r e d i b l e  ev idence :  

T h i s  C o u r t ' s  f u n c t i o n  . . . i s  n o t  t o  
s u b s t i t u t e  i t s  judgment i n  p l a c e  o f  t h e  
trier o f  f a c t s  b u t  r a t h e r  it i s  "conf ined  
t o  d e t e r m i n i n g  whether  t h e r e  i s  s u b s t a n -  
t i a l  c r e d i b l e  ev idence  t o  s u p p o r t "  t h e  
f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law. 
Although c o n f l i c t s  may e x i s t  i n  t h e  
ev idence  p r e s e n t e d ,  i t  i s  t h e  d u t y  and 
f u n c t i o n  o f  t h e  t r i a l  judge t o  r e s o l v e  
such  c o n f l i c t s .  H i s  f i n d i n g s  w i l l  n o t  b e  
d i s t u r b e d  on a p p e a l  where t h e y  a r e  based 
on s u b s t a n t i a l  though c o n f l i c t i n g  
ev idence .  

I n  re t h e  Suppor t  o f  Rockman (Mont. 1 9 8 5 ) ,  P.2d I 42 

F a t h e r  t e s t i f i e d  t h a t  mother  n e v e r  r e q u e s t e d  c h i l d  

s u p p o r t  payments a f t e r  s h e  o r a l l y  a g r e e d  t o  suspend t h e  

g i r l ' s  s u p p o r t  o b l i g a t i o n .  The r e c o r d  c o n t a i n s  e v i d e n c e  t h a t  

f a t h e r  was c u r r e n t  i n  h i s  c h i l d  s u p p o r t  o b l i g a t i o n  u n t i l  t h e  

t i m e  t h e  agreement  t o o k  p l a c e .  Mother t e s t i f i e d  t h a t  t h e r e  

was n e v e r  an  o r a l  agreement ,  s h e  s imply  g o t  t i r e d  o f  f i g h t i n g  



w i t h  f a t h e r  o v e r  h i s  d u t y  t o  s u p p o r t  E.S.R. However, mother  

d i d  t e s t i f y  t h a t  h e r  a t t o r n e y  had t o l d  h e r  t h a t  i f  f a t h e r  

f a i l e d  t o  make payments f o r  one y e a r  h i s  c o n s e n t  would n o t  be  

n e c e s s a r y  i n  t h e  s t e p f a t h e r ' s  a d o p t i o n  o f  E.S.R. 

The r e c o r d  i n d i c a t e s  t h a t  m o t h e r ' s  a t t o r n e y  had knowl- 

edge o f  f a t h e r ' s  b e l i e f  i n  t h e  e x i s t e n c e  o f  an o r a l  a g r e e -  

ment. I n  October  1982,  f a t h e r ' s  a t t o r n e y  s e n t  m o t h e r ' s  

a t t o r n e y  a l e t t e r  i n  r e s p o n s e  t o  pending l i t i g a t i o n  o v e r  t h e  

p r o p e r t y  s e t t l e m e n t .  Among o t h e r  t h i n g s ,  t h e  l e t t e r  made 

r e f e r e n c e  t o  t h e  o r a l  agreement  modify ing t h e  c h i l d  s u p p o r t  

o b l i g a t i o n .  Mother t e s t i f i e d  s h e  n e v e r  saw t h e  l e t te r .  

W e  conc lude  t h e  r e c o r d  c o n t a i n s  s u b s t a n t i a l  c r e d i b l e  

e v i d e n c e  t o  s u p p o r t  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  o f  a n  o r a l  

agreement  modify ing f a t h e r ' s  c h i l d  s u p p o r t  o b l i g a t i o n  o f  

E.S.R. 

Did t h e  D i s t r i c t  Cour t  e r r  i n  c o n c l u d i n g  t h a t  t h e  o r a l  

m o d i f i c a t i o n  agreement  was a  p r o p e r  b a s i s  f o r  i t s  c o n c l u s i o n  

t h a t  f a t h e r  had suppor ted  E.S.R. d u r i n g  t h e  p r e v i o u s  y e a r ,  s o  

h i s  c o n s e n t  was n e c e s s a r y  under  S 4 0 - 8 - 1 1 1 ( 1 ) ( a ) ,  MCA? 

Mother con tends  t h a t  t h e  o r a l  m o d i f i c a t i o n  agreement  i s  

a n  improper b a s i s  f o r  conc lud ing  t h e  f a t h e r  h a s  s u p p o r t e d  

E .  S. R.  because  v e r b a l  m o d i f i c a t i o n  o f  c h i l d  s u p p o r t  d e c r e e s  

i s  p r o h i b i t e d  under  S 40-4-208(2) ( b ) ,  MCA. Tha t  c o n t e n t i o n  

might  b e  a p p r o p r i a t e  i f  t h e  D i s t r i c t  C o u r t  were c o n s i d e r i n g  

whether  t h e  agreement  would b e  e n f o r c e a b l e  i n  a n  a c t i o n  t o  

r e c o v e r  p a s t  due c h i l d  s u p p o r t  payments. However, t h a t  i s  

n o t  t h e  i s s u e  b e f o r e  t h i s  Cour t .  E s s e n t i a l l y ,  t h e  i s s u e  i s  

whether  t h e  f a t h e r  h a s  c o n t r i b u t e d  t o  t h e  s u p p o r t  o f  E.S.R. 

so t h a t  h i s  c o n s e n t  was r e q u i r e d  p r i o r  t o  a d o p t i o n .  

The D i s t r i c t  C o u r t ' s  c o n c l u s i o n  o f  law 2 s t a t e s :  



That  . . . [ f a t h e r ]  h a s  c o n t r i b u t e d  t o  
t h e  s u p p o r t  o f  E.S.R. d u r i n g  t h e  p e r i o d  
o f  one (1) y e a r  b e f o r e  t h e  f i l i n g  o f  t h e  
P e t i t i o n  f o r  Adoption and h i s  c o n s e n t  t o  
t h e  a d o p t i o n  i s  t h e r e f o r e  n e c e s s a r y .  

I n  a n  accompanying memorandum, t h e  D i s t r i c t  Cour t  gave 

i t s  r a t i o n a l e :  

I t  i s  t h e  C o u r t ' s  view t h a t  under  t h e  
agreement  o f  t h e  p a r t i e s ,  b o t h  p a r t i e s  
have c o n t i n u e d  t o  c o n t r i b u t e  t o  t h e  
s u p p o r t  o f  b o t h  c h i l d r e n  and t h e  m e r e  
f a c t  t h a t  t h e y  have c o n t r a c t e d  w i t h  one 
a n o t h e r  t o  assume a  p o r t i o n  o f  each  
o t h e r ' s  o b l i g a t i o n  does  n o t  lessen t h e  
f a c t  t h a t  t h e y  a r e  c o n t r i b u t i n g  t o  t h e  
s u p p o r t  o f  e a c h  o f  t h e  c h i l d r e n .  

A s  s t a t e d  p r e v i o u s l y ,  t h e  s t a n d a r d  o f  r ev iew i s  whe the r  

t h e r e  i s  s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  t o  s u p p o r t  t h e  c o u r t ' s  

c o n c l u s i o n .  

The r e c o r d  c o n t a i n s  e v i d e n c e  t h a t  t h e  o r a l  agreement  

provided each  p a r e n t  would t o t a l l y  s u p p o r t  one c h i l d .  A l -  

though t h e  f a t h e r  d i d  n o t  a c t u a l l y  g i v e  t h e  mother  c h i l d  

s u p p o r t  payments,  h i s  conduc t  o f  t o t a l l y  s u p p o r t i n g  one c h i l d  

was, by agreement ,  t h e  e q u i v a l e n t  o f  f i n a n c i a l  s u p p o r t  f o r  

b o t h  c h i l d r e n .  

W e  conc lude  t h e r e  i s  s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  t o  

s u p p o r t  t h e  D i s t r i c t  C o u r t ' s  c o n c l u s i o n  t h a t  f a t h e r  had 

s u p p o r t e d  E.S.R. d u r i n g  t h e  p r e v i o u s  y e a r ,  s o  f a t h e r ' s  con- 

s e n t  was n e c e s s a r y  under  § 40-8-111(1) ( a ) ,  MCA. 

W e  a f f i r m .  

W e  concur  
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