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M r .  J u s t i c e  Frank B. Morr ison,  J r . ,  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

Defendants  Milan K. Ayers and Ayers O i l  & Gas Corpora-  

t i o n  appea l  t h e  February  25,  1985, f i n d i n g s  o f  f a c t  and o r d e r  

o f  t h e  Ninth J u d i c i a l  D i s t r i c t  Cour t  g r a n t i n g  mot ion  f o r  

summary judgment a g a i n s t  both  d e f e n d a n t s  i n  f a v o r  o f  p l a i n -  

t i f f  Devon O i l  & Gas Company, I n c .  W e  a f f i r m  t h e  summary 

judgment. 

On J u l y  1 0 ,  198'1, N i l a n  Ayers (Ayers)  , T e r r y  Dunne, 

Rockne T i m m ,  and Kenneth Halverson m e t  i n  Spokane, Washing- 

t o n ,  t o  d i s c u s s  t h e  p o s s i b i l i t y  o f  e n t e r i n g  i n t o  an agreement  

t o  p a r t i c i p a t e  i n  working g a s  l e a s e s  h e l d  by Ayers.  Dunne 

and T i m m  w e r e  p a r t n e r s  i n  R & T  Company o f  Spokane, and a l s o  

w e r e  on t h e  board  o f  d i r e c t o r s  o f  Devon O i l  & Gas Company, 

I n c .  (Devon) . The t r i a l  c o u r t  found t h a t  t h e  mee t ing  pro-  

duced two agreements .  

The f i r s t  agreement  was e n t i t l e d  Devon Gas F i e l d  Option 

Agreement, and i d e n t i f i e d  R & T  Company a s  d e s i r i n g  t o  pur-  

c h a s e  an o p t i o n  from Ayers for t h e  development  and p r o d u c t i o n  

of g a s  r e s e r v e s .  Tha agreement  p rov ided  t h a t  R & T  Company 

would make an o p t i o n  payment, which Ayers would u s e  t o  h i r e  

an e n g i n e e r  t o  s t u d y  t h e  a r e a ' s  p o t e n t i a l .  The b a l a n c e  o f  

t h e  o p t i o n  payment was t o  b e  used t o  p e r f e c t  t i t l e  on Ayers '  

e x i s t i n g  l e a s e s  and t o  purchase  a d d i t i o n a l  l e a s e s .  Ayers  O i l  

& Gas, I n c .  was i d e n t i f i e d  a s  o p e r a t o r  o f  t h e  p r o j e c t ,  and 

agreed  t o  ho ld  R & T  harmless  from a11  l a w s u i t s  o r  l i a b i l i -  

t i e s  a r i s i n g  o u t  o f  t h e  e x e c u t i o n  o f  t h e  agreement .  The 

document was s igned  by Dunne, Timm, and Ayers.  Ayers  s i g n e d  

b o t h  a s  an  i n d i v i d u a l  and a s  p r e s i d e n t  o f  Ayers  O i l  & Gas, 

I n c  . 
A h a n d w r i t t e n  addendum a t  t h e  bot tom of t h e  l a s t  page 

s t a t e d  t h a t  t h e  agreement  was s u b j e c t  t o  t h e  a p p r o v a l  o f  



Devon O i l  & Gas Co. t o  p a r t i c i p a t e .  F u r t h e r ,  t h a t  upon 

a p p r o v a l  o f  Devon, a  r ep lacement  document f u l l y  execu ted  

w i t h i n  15  days  would p r e v a i l .  T h i s  addendum was i n i t i a l e d  by 

a l l  p a r t i e s .  

The second agreement  was i d e n t i c a l  t o  t h e  f i r s t ,  w i t h  

Devon b e i n g  s u b s t i t u t e d  f o r  R & T Company a s  p rov ided  f o r  i n  

t h e  addendum t o  t h e  f i r s t  agreement .  T h i s  agreement  was n o t  

f u l l y  execu ted  u n t i l  sometime between J u l y  10 ,  1981,  and J u l y  

20, 1981. I t  was s igned  by Dunne, C.W. McWhorter ( p r e s i d e n t  

of Devon) , Ayers ,  a s  an i n d i v i d u a l  and a s  p r e s i d e n t  o f  Ayers  

O i l  & Gas, I n c . ,  and h i s  w i f e ,  Yvonne, a s  s e c r e t a r y  o f  Ayers 

O i l  & Gas, Inc .  

On J u l y  21,  1981, a n  advance o f  $50,000.00 was p a i d  t o  

Ayers o u t  o f  Devon's a c c o u n t ,  t o  e n a b l e  Ayers t o  proceed w i t h  

e v a l u a t i o n  o f  t h e  g a s  f i e l d .  

On August 1 4 ,  1981,  Devon's board  o f  d i r e c t o r s  unani -  

mously vo ted  t o  d e f e r  c o n s i d e r a t i o n  o f  involvement  w i t h  M r .  

Ayers ,  f o l l o w i n g  a  phone c a l l  r a i s i n g  q u e s t i o n s  a b o u t  Ayers '  

c r e d i b i l i t y .  

On August 1 6 ,  1 9 8 1 ,  Ayers s e n t  Devon P r e s i d e n t  McWhorter 

a  l e t t e r  in fo rming  him, ". . . t h e  escrow i s  a  r e c a l l a b l e  one 

t o t a l l y  s u b j e c t  t o  t h e  p u r c h a s e r s  f i n a l  a p p r o v a l , "  and t h a t  

Ayers c o n s i d e r e d  t h e  p a r t i e s '  d i s c u s s i o n s  t o  b e  i n  a  h o l d i n g  

p a t t e r n .  

On November 2 4 ,  1981,  Devon e n t e r e d  i n t o  an Escrow 

Agreement and R e l e a s e  w i t h  Ayers and Ayers O i l  & Gas,  I n c .  

The agreement  p rov ided  t h a t  Ayers  and Ayers O i l  & Gas, I n c .  

would j o i n t l y  b e  r e f e r r e d  t o  a s  "Ayers".  At tached  t o  t h e  

document was t h e  f i r s t  Devon Gas F i e l d  Opt ion  Agreement. The 

Escrow Agreement and R e l e a s e  p rov ided :  1) t h e  t e r m s ,  condi-  

t i o n s ,  and o b l i g a t i o n s  o f  t h e  o p t i o n  agreement  had been 

f u l f i l l e d  by b o t h  p a r t i e s ;  2 )  t h e  o p t i o n  agreement  was 



r e s c i n d e d ,  a n d  t h e  p a r t i e s  r e l e a s e d  a l l  c l a i m s  a g a i n s t  e a c h  

o t h e r ;  3 )  " A y e r s "  a g r e e d  t o  p a y  t o  Devon,  o n  o r  b e f o r e  J a n u -  

a r y  3 0 ,  1 9 8 2 ,  $50 ,000 .00  p l u s  i n t e r e s t  computed f r o m  A u g u s t  

1 6 ,  1 9 8 1 ;  4 )  a s  s e c u r i t y  f o r  t h e  d e b t ,  " A y e r s "  a g r e e d  t o  

p l a c e  i n  e s c r o w  37%% of t h e  w o r k i n g  i n t e r e s t  i n  leases d e -  

s c r i b e d  i n  a n  a t t a c h e d  e x h i b i t ;  a n d  5 )  i n  c o n s i d e r a t i o n  o f  

t h e  $ 5 0 , 0 0 0 . 0 0  p a y m e n t ,  Devon c o n v e y e d  t o  " A y e r s "  a n y  i n t e r -  

e s t  i n  t h e  l e a s e s  it h a d  a c q u i r e d  u n d e r  t h e  o p t i o n  a g r e e m e n t .  

The E s c r o w  Agreement  a n d  R e l e a s e  w a s  s i g n e d  b y  Devon P r e s i -  

d e n t  McWhorter ,  a n d  A y e r s ,  b o t h  a s  i n d i v i d u a l  a n d  a s  p r e s i -  

d e n t  o f  A y e r s  O i l  & G a s ,  I n c .  

A y e r s  was  g r a n t e d  a n  e x t e n s i o n  u n t i l  March 1, 1 9 8 2 ,  t o  

make t h e  payment .  A y e r s  r e q u e s t e d  a d d i t i o n a l  e x t e n s i o n s ,  b u t  

t h e r e  i s  n o  e v i d e n c e  i n d i c a t i n g  t h e y  w e r e  g r a n t e d .  On J u l y  

3 ,  1 9 8 2 ,  Timm w r o t e  A y e r s  d e m a n d i n g  i m m e d i a t e  payment  o r  t h e  

m a t t e r  would  be t u r n e d  o v e r  t o  a n  a t t o r n e y .  On J u l - y  1 4 ,  

1 9 8 2 ,  a n  a t t o r n e y  f o r  Devon s e n t  a l e t t e r  t o  A y e r s  g i v i n g  h i m  

u n t i l  J u l y  3 0 ,  1 9 8 2 ,  t o  p a y  t h e  $ 5 0 , 0 0 0 . 0 0  p l u s  i n t e r e s t .  On 

J u l y  2 9 ,  1 9 8 2 ,  A y ~ r s  s i g n e d  a  s i g h t  d r a f t  f o r  $56 ,000 .00  

p a y a b l e  t o  t h e  t r u s t e e ;  upon h o n o r  o f  t h e  d r a f t ,  t h e  t r u s t e e  

was  t o  a s s i g n  D e v o n ' s  i n t e r e s t  i n  t h e  l e a s e s  h e l d  i n  escrow 

b a c k  t o  A y e r s  O i l  & G a s ,  I n c .  The s i g h t  d r a f t  w e n t  u n p a i d  

d u e  t o  i n s u f f i c i e n t  f u n d s .  

Due t o  A y e r s '  f a i l u r e  t o  s a t i s f y  t h e  d e b t ,  Devon re- 

q u e s t e d  A y e r s  t o  p o s t  more  s e c u r i t y .  A y ~ r s  a s s i g n e d  a d d i -  

t i o n a l  i n t e r e s t  t o  Devnn i n  h i s  o i l  a n d  g a s  l e a s e s  on 

November 3 0 ,  1982 .  The f o l l o w i n g  M a r c h ,  Devon s e n t  o u t  

i n q u i r i e s  c o n c e r n i n g  t h e  c u r r e n t  s t a n d i n g  o f  A y e r s  ' l e a s e s .  

The r e s p o n s e s  i n d i c a t e d  A y e r s '  l e a s e s  h a d  l a p s e d  fo r  nonpay-  

m e n t .  Devon f i l e d  s u i t .  

B a s e d  upon t h e  e x h i b i t s ,  a f f i d a v i t s ,  a n d  b r i e f s  before 

t h e  D i s t r i c t  C o u r t ,  m o t i o n  f o r  summary judgment  was  g r a n t e d  



t o  p l a i n t i f f  Devon a g a i n s t  Ayers  p e r s o n a l l y  and Ayers  O i l  and 

Gas C o r p o r a t i o n  i n  t h e  amount o f  $71 ,320 .55  o n  March 11, 

1985.  On a p p e a l ,  a p p e l l a n t s  r a i s e  t h e  f o l l o w i n g  i s s u e s :  

1) Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  r u l i n g  t h a t  no  mate-  

r i a l  f a c t  was i n  d i s p u t e  c o n c e r n i n g  t h e  l i a b i l i t y  of t h e  

c o r p o r a t e  d e f e n d a n t  Ayer s  O i l  & Gas ,  I n c . ,  t o  p l a i n t i f f  f o r  

t h e  sum o f  $50,000.00 p l u s  i n t e r e s t ,  b a s e d  upon s o - c a l l e d  

a d m i s s i o n s  o f  l i a b i l i t y  by  d e f e n d a n t  Mi lan  R.  Aye r s  on b e h a l f  

o f  d e f e n d a n t  Ayer s  O i l  & Gas,  I n c . ,  and  i n  g r a n t i n g  summary 

judgment i n  f a v o r  o f  p l a i n t i f f  a g a i n s t  Aye r s  O i l  & Gas ,  I n c . ,  

on  t h a t  b a s i s .  2 )  Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  i t s  

i m p l i e d  r u l i n g  t h a t  t h e  Escrow Agreement and R e l e a s e  document  

d a t e d  November 24 ,  1981 ,  i s  s u p p o r t e d  by  c o n s i d e r a t i o n  a s  t o  

c o r p o r a t e  d e f e n d a n t  Ayer s  O i l  & Gas,  I n c . ,  and i n  g r a n t i n g  

summary judgment a g a i n s t  d e f e n d a n t  Ayer s  O i l  & Gas,  I n c .  

3 )  Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  g r a n t i n g  summary 

iudgment  a g a i n s t  b o t h  d e f e n d a n t s  founded  upon t h e  Escrow 

Agreement and R e l e a s e ,  wh ich  document  i s  ambiquous and  re- 

q u i r e s  e x p l a n a t i o n  w i t h  p a r o l e  e v i d e n c e .  

A p p e l l a n t s  c o n t e n d  numerous f i n d i n g s  o f  f a c t  were  made 

by  t h e  t r i a l  c o u r t  on a  d i s p u t e d  r e c o r d .  While  some o f  t h e  

f i n d i n g s  may n o t  b e  p r e c i s e l y  correct ,  w e  b e l i e v e  t h e r e  a r e  

s u f f i c i e n t  u n d i s p u t e d  f a c t s  i n  t h e  r e c o r d  t o  upho ld  t h e  

summary judgment a g a i n s t  t h e  c o r p o r a t e  d e f e n d a n t .  

Aye r s  c o n t e n d s  t h e  c o r p o r a t i o n  i s  n o t  a  c o n t r a c t u a l  

p a r t y  and i s  n o t  l i a b l e .  Ayers  a t t e m p t s  t o  r a i s e  a  c o r p o r a t e  

v e r s u s  i n d i v i d u a l  d i s t i n c t i o n  i s s u e  a f t e r  d e a l i n g  w i t h  Devon 

f o r  o v e r  a y e a r  where  h e  r a r e l y  d i s t i n g u i s h e d  w h e t h e r  h e  was 

a c t i n g  i n d i v i d u a l l y  o r  a s  c o r p o r a t e  head .  

The t w o  v e r s i o n s  o f  t h e  Devon Gas F i e l d  Op t ion  Agreement  

w e r e  e n t e r e d  i n t o  by "Mi lan  R.  A y e r s ,  P .O .  Box 7 3 7 ,  S h e l b y ,  

Montana,  59474." The c o r p o r a t i o n  w a s  n o t  shown a s  a  



c o n t r a c t i n g  p a r t y  a t  t h e  t o p  o f  t h e  agreement .  However, 

Ayers '  a d d r e s s  was used by t h e  c o r p o r a t e  d e f e n d a n t ,  Ayers  O i l  

& Gas, I n c .  Both o f  t h e  agreements  w e r e  s igned  by Ayers ,  a s  

i n d i v i d u a l ,  and a s  p r e s i d e n t  o f  Ayers O i l  & Gas, I n c .  The 

agreements  i d e n t i f i e d  Ayers O i l  & Gas, I n c .  a s  o p e r a t o r  o f  

t h e  p r o j e c t ,  and f u r t h e r  p rov ided  Ayers O i l  & Gas, I n c .  would 

be h e l d  r e s p o n s i b l e  f o r  any l a w s u i t s  a r i s i n g  o u t  o f  t h e  

e x e c u t i o n  o f  t h e  agreements .  Tha t  Ayers O i l  & Gas, I n c .  i s  

named i n  t h e  agreements  and Ayers s i g n e d  a s  p r e s i d e n t  i s  

s u f f i c i e n t  t o  s u p p o r t  t h e  t r i a l  c o u r t ' s  f i n d i n g  it was a  

p a r t y  t o  b o t h  v e r s i o n s  o f  t h e  Devon Gas F i e l d  Opt ion  Agree- 

m e n t .  S e c t i o n  28-10-603, MCA. 

The Escrow Agreement and R e l e a s e  c l e a r l y  i d e n t i f i e s  

Ayers O i l  & Gas, I n c .  a s  a  p a r t y  t h e r e t o ,  and was s i g n e d  by 

Ayers i n d i v i d u a l l y ,  and a s  c o r p o r a t e  head.  The document i s  a  

r e c o g n i t i o n  t h a t  b o t h  Ayers and Ayers Oil & Gas, I n c .  w e r e  

i n d e b t e d  f o r  $50,000.00 p l u s  i n t e r e s t  t o  Devon. 

S u b s e q u e n t l y ,  a  s i g h t  d r a f t  drawn by Ayers f o r  

$56,000.00 had h i s  s i g n a t u r e  fo l lowed by "Ayers O i l  & Gas,  

Inc . "  T h i s  i s  e f f e c t i v e  c o n s e n t  t o  t h e  c o n t r a c t  by t h e  

c o r p o r a t i o n  under  5 28-2-501 ( I ) ,  MCA. 

I n  sum, w e  f i n d  t h e  t r i a l  c o u r t  was c o r r e c t  i n  h o l d i n g  

t h e r e  was no e v i d e n c e  o f  a genuine  i s s u e  o f  m a t e r i a l  f a c t  and 

i s s u i n g  summary judgment a g a i n s t  b o t h  d e f e n d a n t s .  

Our h o l d i n g  t h a t  Ayers  O i l  & Gas, Lnc. was a  p a r t y  t o  

t h e  Devon Gas F i e l d  Option Agreement i s  s u f f i c i e n t  t o  f i n d  

t h a t  c o n s i d e r a t i o n  flowed t o  Ayers O i l  & Gas, I n c .  under  t h e  

Escrow Agreement and Re lease .  The r e l e a s e  r e l i e v e d  Ayers 0j.l 

& Gas, I n c .  o f  i t s  o b l i g a t i o n  t o  perform and any p o s s i b l e  

c l a i m s  a g a i n s t  it a r i s i n g  under  t h e  o p t i o n  agreement .  F.e- 

l e a s e  from c o n t r a c t  o b l i g a t i o n s  and f o r b e a r a n c e  t o  s u e  a r e  



b o t h  adequa te  c o n s i d e r a t i o n .  S e c t i o n s  28-2-801 and -802, 

MCA . 
A p p e l l a n t s  a s s e r t  t h e  Escrow Agreement and R e l e a s e  i s  

ambiguous due t o  t h e  a t t a c h m e n t  and i n c o r p o r a t i o n  o f  t h e  

R & T Company v e r s i o n  o f  t h e  Devon Gas F i e l d  Option Agree- 

ment. They f u r t h e r  contend t h a t  t h e  R & T document was t h e  

o n l y  v a l i d  agreement  s i n c e  t h e  Devon board  o f  d i r e c t o r s  vo ted  

n o t  t o  p u r s u e  involvement  w i t h  Ayers.  N e i t h e r  c o n t e n t i o n  i s  

s u p p o r t e d  by t h e  f a c t s .  

The f i r s t  o p t i o n  agreement  c o n t a i n e d  a n  addendum prov id -  

i n g  t h a t  it was c o n t i n g e n t  upon t h e  a p p r o v a l  o f  Devon, w i t h  a  

s u b s e q u e n t l y  execu ted  document t o  supercede .  The second 

document was execu ted  and s igned  by Devon's  p r e s i d e n t ,  ac-  

c o r d i n g  t o  t h e  t e r m s  o f  t h e  addendum. The s i g n a t u r e s  o f  t h e  

p a r t i e s  made t h e  c o n t r a c t  b i n d i n g ;  t h e  v o t e  by Devon's  board  

o f  d i r e c t o r s  d i d  n o t  a f f e c t  t h e  v a l i d i t y  o f  t h e  c o n t r a c t .  

The two v e r s i o n s  o f  t h e  Devon Gas F i e l d  Option Agreement 

w e r e  v i r t u a l l y  i d e n t i c a l .  Each i d e n t i f i e d  Ayers O i l  & Gas, 

I n c .  a s  a  p a r t y  t h e r e t o ,  and e a c h  was s i g n e d  by Ayers a s  

p r e s i d e n t .  The a t t a c h m e n t  o f  one r a t h e r  t h a n  t h e  o t h e r  does  

n o t  make t h e  Escrow Agreement and R e l e a s e  ambiguous. 

The d e c i s i o n  o f  t h e  t r i a l  c o u r t  i s  a f f i r m e d .  . 

W e  concurs  

J u s t i c e s  

k 


