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?qr. J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opinion o f  t h e  
Cour t .  

T h i s  i s  an a p p e a l  from a  judgment o f  t h e  D i s t r i c t  Cour t  

of t h e  E leven th  J u d i c i a l  D i s t r i c t ,  F l a t h e a d  County, d e c l a r i n g  

Dennis D .  Thornton g u i l t y  o f  o b s t r u c t i n g  a  peace  o f f i c e r  o r  

o t h e r  p u b l i c  s e r v a n t ,  aggrava ted  a s s a u l t ,  and e s c a p e ,  i n  

v i o l a t i o n  o f  $ 45-7-302, MCA, $ 45-5-202, MCA, and 

§ 45-7-306, MCA, r e s p e c t i v e l y .  W e  a f f i r m .  

On August 31,  1983, i n  t h e  a f t e r n o o n ,  A r t  Sarnow, an 

enforcement  o f f i c e r  w i t h  t h e  Montana Department o f  Highways, 

observed a  t r a c t o r - t r a i l e r  haul - ing  a  s k i d d e r  and c a t e r p i l l a r  

which appeared  t o  be  overweight  and overwid th .  O f f i c e r  

Sarnow gave p u r s u i t .  H e  a c t i v a t e d  t h e  p u r s u i t  l i g h t s  on t h e  

t o p  o f  h i s  p a t r o l  c a r ,  b u t  t h e  t r u c k  d i d  n o t  s t o p .  O f f i c e r  

Sarnow con t inued  t o  p u r s u e ,  and a t  one p o i n t  drew up a l o n g  

s i d e  t h e  t r u c k  and motioned t o  t h e  d r i v e r  t o  p u l l  o v e r .  

F i n a l l y ,  a f t e r  t h r e e  m i l e s  o f  p u r s u i t ,  t h e  t r u c k  p u l l e d  o f f  

t h e  highway o n t o  a  p r i v a t e  driveway.  

O f f i c e r  Sarnow approached t h e  d r i v e r  o f  t h e  t r u c k ,  Gary 

Wood, a s  he emerged from t h e  v e h i c l e  and asked him t o  produce  

v a r i o u s  p e r m i t s  and r e c o r d s .  I n  t h e  meantime, O f f i c e r  Sarnow 

obse rved  t h e  p a s s e n g e r  i n  t h e  t r u c k ,  d e f e n d a n t  Dennis Thorn- 

t o n ,  who w e n t  t o  t h e  r e a r  o f  t h e  t r a i l e r  and began u n c h a i n i n g  

t h e  s k i d d e r  w i t h  t h e  e v i d e n t  i n t e n t i o n  o f  removing it from 

t h e  t r a i l e r .  S i n c e  O f f i c e r  Sarnow i n t e n d e d  t o  weigh t h e  

t r a i l e r  w i t h  h i s  p o r t a b l e  s c a l e s  t o  d e t e r m i n e  i f  it was 

o v e r w e i g h t ,  he  went t o  t h e  r e a r  o f  t h e  t r a i l e r  t o  a s k  Thorn- 

t o n  n o t  t o  unload it a t  t h i s  t i m e .  When h i s  r e q u e s t  was 

i g n o r e d ,  O f f i c e r  Sarnow r e p e a t e d  t h e  r e q u e s t .  Thornton a g a i n  

ignored  O f f i c e r  Sarnow's  r e q u e s t ,  and c o n t i n u e d  t o  unchain  

t h e  s k i d d e r .  

A f t e r  t a l k i n g  f u r t h e r  w i t h  M r .  Wood and c o n t i n u i n g  t o  

o b s e r v e  Thornton uncha in  t h e  s k i d d e r  and p r e p a r e  t o  remove 



it ,  O f f i c e r  Sarnow r e t u r n e d  t o  Thorn ton  and a d v i s e d  him t h a t  

h e  was u n d e r  a r r e s t  f o r  r e f u s i n g  t o  a l l o w  t h e  w e i g h i n g  o f  t h e  

t r a i l e r .  A t  t h i s  t i m e ,  Thorn ton  l i f t e d  a  c h a i n  h i n d e r  above  

h i s  head and  t h r e a t e n e d  t o  b a s h  O f f i c e r  Sa rnow ' s  head - in  i f  

he  d i d  n o t  g e t  away. 

O f f i c e r  Sarnow r e t r e a t e d  from Thorn ton  i n  f e a r  o f  h i s  

own s a f e t y ,  and c a l l e d  f o r  p o l i c e  a s s i s t a n c e  on h i s  r a d i o .  

A t  t h i s  p o i n t ,  O f f i c e r  Sarnow r e p e a t e d  t o  Thorn ton  t h a t  he  

was u n d e r  a r r e s t  and s h o u l d  n o t  remove t h e  s k i d d e r .  Thorn ton  

c o n t i n u e d  t o  u n l o a d  t h e  s k i d d e r  and  c a t e r p i l l a r  and  a f t e r  

d o i n g  s o ,  p r e p a r e d  t o  l e a v e  a l o n e  i n  a  p ick-up .  O f f i c e r  

Sarnow a g a i n  in fo rmed  Thorn ton  t h a t  h e  was u n d e r  a r r e s t  and 

s h o u l d  n o t  l e a v e .  Thorn ton  t h e n  l e f t  t h e  s c e n e  and  was l a t e r  

app rehended .  

Thorn ton  was s u b s e q u e n t l y  found g u i l t y  i n  J u s t i c e  C o u r t  

on O c t o b e r  1 8 ,  1983 ,  o f  t h e  misdemeanor  c h a r g e  o f  o b s t r u c t i n g  

a  p e a c e  o f f i c e r  o r  o t h e r  p u b l i c  o f f i c i a l  i n  v i o l a t i o n  o f  

§ 45-7 -302(1 ) ,  MCA. Thorn ton  t h e n  a p p e a l e d  h i s  c o n v i c t i o n  t o  

t h e  D i s t r i c t  C o u r t  and t h e  a p p e a l  was c o n s o l i d a t e d  w i t h  t h e  

t w o  f e l o n y  c h a r g e s  o f  a q g r a v a t e d  a s s a u l t  and e s c a p e  i n  

v i o l a t i o n  o f  S 45-5-202(1) (c )  , MCA, and  5 45-7-306(3) (b) (ii) , 

MCA, r e s p e c t i v e l y .  A j u r y  t r i a l  commenced on  March 1 9 ,  1984 ,  

and  T h o r n t o n  was found  g u i l t y  o f  a l l  t h r e e  c h a r g e s .  H e  was 

s e n t e n c e d  t o  a  t o t a l  o f  f i v e  y e a r s  impr i sonmen t  w i t h  two 

y e a r s  suspended ,  and  was g i v e n  t w o  $500 f i n e s .  De fendan t  

a p p e a l s  h i s  c o n v i c t i o n s .  

The f o l l o w i n g  i s s u e s  a r e  r a i s e d  by t h i s  a p p e a l :  

(1) Whether  t h e  d e f e n d a n t  was e n t i t l e d  t o  an i n s t r u c -  

t i o n  on r e s i s t i n g  a r r e s t ?  

( 2 )  Whether  an e s c a p e  from " o f f i c i a l  d e t e n t i o n "  a c t u -  

a l l y  o c c u r r e d  i n  t h e  p r e s e n t  c a s e  a s  r e q u i r e d  b y  5 45-7-306, 

MCA? 



( 3 )  Whether t h e  d e f e n d a n t ' s  c o n v i c t i o n  on t h e  t h r e e  

c r imes  charged c o n s t i t u t e s  doub le  jeopardy?  

The f i r s t  i s s u e  r a i s e d  by d e f e n d a n t  con tends  t h a k  t h e  

t r i a l  c o u r t  committed r e v e r s i b l e  e r r o r  by n o t  i n s t r u c t i n g  t h e  

j u r y  t h a t  t h e  o f f e n s e  o f  r e s i s t i n g  a r r e s t  was a  l e s s o r  i n -  

c luded  o f f e n s e  o f  aggrava ted  a s s a u l t .  A s  t h e  d e f e n d a n t  

c o r r e c t l y  p o i n t s  o u t ,  it i s  a b a s i c  r u l e  i n  t h i s  s t a t e  t h a t  

t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  must c o v e r  e v e r y  i s s u e  o r  

t h e o r y  hav ing  s u p p o r t  i n  t h e  ev idence .  S t a t e  v .  Buckley 

( 1 9 7 6 ) ,  171 Mont. 238, 557 P.2d 283. The d e f e n d a n t  a l s o  

c o r r e c t l y  r e c o g n i z e s  t h a t :  

. . . a  d e f e n d a n t  i s  e n t i t l e d  t o  i n s t r u c -  
t i o n s  on l e s s o r  i n c l u d e d  o f f e n s e s  i f  any 
ev idence  e x i s t s  i n  t h e  r e c o r d  which would 
p e r m i t  t h e  j u r y  t o  r a t i o n a l l y  f i n d  him 
g u i l t y  o f  a l e s s o r  o f f e n s e  a n d  a c q u i t  him 
o f  a  g r e a t e r .  

S t a t e  v. Ostwald ( 1 9 7 9 ) ,  180 Mont. 530, 538,  591 P.2d 646, 

651. However, w h i l e  t h e  d e f e n d a n t  c o r r e c t l y  r e c o g n i z e s  t h e  

law i n  t h i s  a r e a ,  he f a i l s  t o  a p p l y  it t o  h i s  own c a s e .  The 

f a c t s  c l e a r l y  i l l u s t r a t e  d e f e n d a n t  was g iven a  l e s s o r  

i n c l u d e d  o f f e n s e  i n s t r u c t i o n  which f o l l o w s  t h e  r a t i o n a l e  set 

f o r t h  i n  Ostwald,  quo ted  above.  

The t r i a l  c o u r t  r e c o r d  s t a t e s  t h e  f o l l o w i n g  i n s t r u c t i o n  

was read  and g iven t o  t h e  j u r y :  

A pe r son  commits t h e  o f f e n s e  o f  a g g r a v a t -  
ed a s s a u l t ,  a  f e l o n y ,  i f  he  p u r p o s e l y  o r  
knowingly c a u s e s  r e a s o n a b l e  apprehens ion  
o f  s e r i o u s  b o d i l y  i n j u r y  i n  a n o t h e r  by 
u s e  o f  a weapon. 

11f you do n o t  f i n d  t h a t  t h e  d e f e n d a n t  
p u r p o s e l y  o r  knowingly caused r e a s o n a b l e  
apprehens ion  o f  s e r i o u s  b o d i l y  i n  j u r y  i n  
a n o t h e r  by u s e  o f  a  weapon, b u t  you do 
f i n d  t h a t  he p u r p o s e l y  o r  knowingly 
caused r e a s o n a b l e  apprehens ion  o f  b o d i l y  
i n j u r y  i n  a n o t h e r ,  you may, n e v e r t h e l e s s ,  
f i n d  him g u i l t y  o f  t h e  l e s s o r  i n c l u d e d  
o f f e n s e  o f  a s s a u l t ,  a  misdemeanor. 

The r e c o r d  c l e a r l y  shows t h a t  d e f e n d a n t  o b t a i n e d  an 

i n s t r u c t i o n  on t h e  l e s s e r  i n c l u d e d  o f f e n s e  of s imple  a s s a u l t ,  



a  misdemeanor. T h i s  i n s t r u c t i o n  amply covered  d e f e n d a n t ' s  

v e r s i o n  o f  t h e  e v e n t  a s  w e l l  a s  r e s i s t i n g  a r r e s t  c o u l d  have.  

Under t h e  f a c t s  o f  t h i s  c a s e ,  t h e r e  was no m a t e r i a l  d i f f e r -  

e n c e  between t h e  o f f e n s e s  o f  r e s i s t i n g  a r r e s t  and s i m p l e  

a s s a u l t .  Consequent ly ,  if t h e  j u r y  had a c c e p t e d  d e f e n d a n t ' s  

v e r s i o n  o f  t h e  e v e n t ,  it cou ld  have found him g u i l t y  o f  

s imple  a s s a u l t  and a c q u i t t e d  him o f  a g g r a v a t e d  a s s a u l t .  

Defendant  was n o t ,  a s  he a r g u e s ,  d e p r i v e d  o f  h i s  o p p o r t u n i t y  

t o  have t h e  j u r y  c o n s i d e r  h i s  v e r s i o n  o f  t h e  e v e n t ,  because  

t h e  lesser i n c l u d e d  o f f e n s e  i n s t r u c t i o n  on s i m p l e  a s s a u l t  was 

s u f f i c i e n t  f o r  t h i s  purpose .  I n  s h o r t ,  d e f e n d a n t  s u f f e r e d  no 

harm by t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  a c c e p t  h i s  l a s t - m i n u t e  

proposed i n s t r u c t i o n  on r e s i s t i n g  a r r e s t .  T h i s  Cour t  f a i l s  

t o  see how d e f e n d a n t ' s  s i t u a t i o n  d i f f e r s  s u b s t a n t i a l l y  from 

t h e  r a t i o n a l e  s e t  f o r t h  and endorsed  by d e f e n d a n t  i n  Ostwald,  

quo ted  above. 

Defendant  a l s o  p r e s e n t s  t h e  c a s e  o f  S t a t e  v .  Gopher 

(Mont. 1 9 8 1 ) ,  6 3 3  P.2d 1195,  38 St.Rep. 1521,  a s  a u t h o r i t y  

f o r  t h e  p r o p o s i t i o n  t h a t  he was e n t i t l e d  t o  a n  i n s t r u c t i o n  on 

t h e  l e s s e r  i n c l u d e d  o f f e n s e  o f  r e s i s t i n g  a r r e s t .  However, 

t h e  danger  a d v e r t e d  t o  i n  Gopher, t h a t  t h e  j u r y  would b e l i e v e  

d e f e n d a n t  g u i l t y  o f  some o f f e n s e  and would c o n v i c t  him o f  t h e  

f e l o n y  o f f e n s e  because  it had no o t h e r  c h o i c e ,  was n o t  

p r e s e n t  i n  t h e  i n s t a n t  c a s e .  The j u r y  i n  t h e  i n s t a n t  c a s e  

was i n s t r u c t e d  on t h e  lesser i n c l u d e d  o f f e n s e  o f  s i m p l e  

a s s a u l t .  Consequent ly ,  t h e  j u r y ,  had it b e l i e v e d  d e f e n d a n t ' s  

v e r s i o n  o f  t h e  e v e n t ,  cou ld  have found him g u i l t y  o f  s i m p l e  

a s s a u l t .  The s i t u a t i o n  p r e s e n t  i n  Gopher t h a t  t h e  j u r y  cou ld  

have  been f o r c e d  t o  f i n d  t h e  d e f e n d a n t  g u i l t y - - t h a t  i s ,  t h e  

j u r y  may n o t  have wanted t o  l e t  t h e  d e f e n d a n t ' s  a c t i o n s  go 

unpunished s o  t h e y  chose  t o  f i n d  him g u i l t y  o f  a g g r a v a t e d  

a s s a u l t  because  t h e  o n l y  a l t e r n a t i v e  was a c q u i t t a l - - s i m p l y  



d o e s  n o t  e x i s t  i n  t h e  i n s t a n t  c a s e .  T h e r e f o r e ,  we h o l d  t h e  

D i s t r i c t  C o u r t  d i d  n o t  commit  r e v e r s i b l e  error b y  r e f u s i n g  

d e f e n d a n t ' s  i n s t r u c t i o n  o n  r e s i s t i n g  a r r e s t .  

The s e c o n d  i s s u e  r a i s e d  b y  d e f e n d a n t  a s k s  t h i s  C o u r t  t o  

c o n s i d e r  w h e t h e r  a n  e s c a p e  f r o m  " o f f i c i a l  d e t e n t i o n "  a c t u a l l y  

o c c u r r e d  i n  t h e  p r e s e n t  c a s e .  As n o t e d  a b o v e ,  d e f e n d a n t  w a s  

c h a r g e d  a n d  c o n v i c t e d  w i t h  t h e  o f f e n s e  o f  e s c a p e ,  a f e l o n y ,  

i n  v i o l a t i o n  o f  S 45-7-306, MCA. D e f e n d a n t  a s s e r t s  t h a t  h e  

was  w r o n g l y  c o n v i c t e d  o f  t h i s  o f f e n s e  b e c a u s e  t h e  S t a t e  n e v e r  

p r o v i d e d  a n y  e v i d e n c e  w h a t s o e v e r  t h a t  d e f e n d a n t  e s c a p e d  f r o m  

" o f f i c i a l  d e t e n t i o n "  w h i c h  i s  a  n e c e s s a r y  e l e m e n t  o f  t h e  

c h a r g e  o f  e s c a p e .  W e  d i s a g r e e .  

S e c t i o n  45-7-306 ( 2 )  a n d  ( 3 )  ( b )  (ii) , MCA, d e f i n e  t h e  

o f f e n s e  o f  e s c a p e  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  "A p e r s o n  

s u b j e c t  t o  o f f i c i a l  d e t e n t i o n  commi t s  t h e  o f f e n s e  o f  e s c a p e  

i f  h e  k n o w i n g l y  o r  p u r p o s e l y  removes  h i m s e l f  f rom o f f i c i a l  

d e t e n t i o n  . . . b y  t h e  u s e  o r  t h r e a t  o f  f o r c e . "  S e c t i o n  

45-7-306 (1) f u r t h e r  d e f i n e s  i n  p e r t i n e n t  p a r t  t h a t  t h e  p h r a s e  

" o f f i c i a l  d e t e n t i o n "  means  " d e t e n t i o n  b y  a  p e a c e  o f f i c e r  

p u r s u a n t  t o  a r r e s t . "  I n  l i g h t  of  t h e s e  s t a t u t e s ,  t h i s  C o u r t  

a s s e r t s ,  a n d  b o t h  p a r t i e s  a g r e e ,  t h a t  a  v a l i d  a r r e s t  i s  a n  

u n d e r l y i n g  e l e m e n t  o f  " o f f i c i a l  d e t e n t i o n "  a n d  a l s o ,  t h e r e -  

f o r e ,  i s  a n  u n d e r l y i n g  e l e m e n t  o f  t h e  o f f ~ n s e  o f  e s c a p e .  

C o n s e q u e n t l y ,  i t  becomes  n e c e s s a r y  t o  e x a m i n e  t h e  f a c t s  o f  

t h i s  c a s e  a n d  t h e  l a w  o f  Montana t o  d e t e r m i n e  i f  t h e  d e f e n -  

d a n t  was  p l a c e d  u n d e r  a  v a l i d  a r r e s t .  

The p e r t i n e n t  s t a t u t e  i n  Montana w i t h  r e g a r d  t o  t h e  

method  o f  a v a l i d  a r r e s t  i s  S 46-6-104, MCA. T h i s  s t a t u t e  

p r o v i d e s  i n  p e r t i n e n t  p a r t :  "An a r r e s t  i s  made by a n  a c t u a l  

r e s t r a i n t  of  t h e  p e r s o n  t o  be a r r e s t e d  o r  b y  h i s  s u b m i s s i o n  

t o  t h e  c u s t o d y  o f  t h e  p e r s o n  making  t h e  a r r e s t . "  D e f e n d a n t  

a r g u e s  b e c a u s e  h e  d i d  n o t  s u b m i t  t o  t h e  c u s t o d y  o f  O f f i c e r  



Sarnow n o r  was h e  p h y s i c a l l y  r e s t r a i n e d  by O f f i c e r  Sarnow, a 

v a l i d  a r r e s t  n e v e r  o c c u r r e d .  C o n v e r s e l y ,  t h e  S t a t e  a r g u e s  

t h a t  a  p h y s i c a l  r e s t r a i n t  o f  t h e  d e f e n d a n t  was n o t  a  n e c e s -  

s a r y  e l e m e n t  o f  a  v a l i d  a r r e s t .  W e  a g r e e  w i t h  t h e  S t a t e .  

Montana h a s  had v i r t u a l l y  no  r e p o r t e d  c a s e s  u n d e r  i t s  

a r r e s t  s t a t u t e  ( S  46-6-104),  b u t  s i n c e  it was i n  l a r g e  p a r t  

a d o p t e d  from I l l i n o i s  some o f  t h e i r  c a s e s  a r e  i n s t r u c t i v e .  

I n  P e o p l e  v. Usse ry  (111.App. 1 9 7 4 ) ,  321 N.E.2d 718, 720-721, 

an I l l i n o i s  A p p e l l a t e  c o u r t  o u t l i n e d  t h e  e l e m e n t s  o f  a r r e s t :  

An a r r e s t  i n v o l v e s  t h r e e  e l e m e n t s :  ( I )  
a u t h o r i t y  t o  a r r e s t ;  ( 2 )  a s s e r t i o n  o f  
t h a t  a u t h o r i t y  w i t h  i n t e n t i o n  t o  a f f e c t  
a n  a r r e s t ;  and ( 3 )  r e s t r a i n t  o f  t h e  
p e r s o n  a r r e s t e d .  [ C i t a t i o n s  o m i t t e d .  ] 

C l e a r l y ,  a p p l i e d  t o  t h e  f a c t s  o f  t h i s  c a s e ,  t h e  f i r s t  two 

e l e m e n t s  o f  an a r r e s t  a r e  s a t i s f i e d .  O f f i c e r  Sarnow by 

s t a t u t e  had a u t h o r i t y  t o  a r r e s t  t h e  d e f e n d a n t  and h e  o b v i o u s -  

l y  a - s s e r t e d  h i s  a u t h o r i t y  w i t h  t h e  i n t e n t i o n  o f  a r r e s t i n g  t h e  

d e f e n d a n t .  The o n l y  r e m a i n i n g  q u e s t i o n  i s  w h e t h e r  t h e r e  was 

r e s t r a i n t  o f  t h e  d e f e n d a n t .  

I n  r e s o l v i n g  t h e  q u e s t i o n  o f  r e s t r a i n t ,  t h e r e  a r e  s o m e ,  

m o s t l y  o l d e r ,  c a s e s  which  h o l d  t h a t  a n  o r a l  s t a t e m e n t  o f  

a r r e s t  w i t h o u t  any  p h y s i c a l  t o u c h i n g  i s  n o t  s u f f i c i e n t  f o r  a 

v a l i d  a r r e s t .  S e e  5  Am. J u r . 2 d  A r r e s t  §1; P e o p l e  v .  J a c k s o n  

(111.App. 1 9 6 8 ) ,  240 N.E.2d 421. However, mos t  modern c o u r t s  

a r e  examin ing  a l l  c i r c u m s t a n c e s  s u r r o u n d i n g  a n  a r r e s t ,  i n  

which  c a s e  an o r a l  s t a t e m e n t  may b e  s u f f i c i e n t .  P e o p l e  v .  

M i l l e r  (111,App. 1 9 8 0 ) ,  412 N.E.2d 175;  Bey v. S t a t e  ( F l a .  

1 9 7 8 ) ,  355 So.2d 850; S t a t e  v .  White  (Neb. 1 9 8 1 ) ,  306 N.W.2d 

906. The Maine Supreme C o u r t  r e c e n t l y  r e f u s e d  t o  a p p l y  a  

r e q u i r e m e n t  o f  p h y s i c a l  t o u c h i n g  f o r  an  a r r e s t :  

D e f e n d a n t ' s  c o u n s e l  c o n c e d e s  t h a t  d e f e n -  
d a n t  would have  b e e n  v a l i d l y  a r r e s t e d  i f  
T roope r  G a l l a n t  had a l s o  m e r e l y  p l a c e d  
h i s  hand on  d e f e n d a n t ' s  arm o r  s h o u l d e r .  
T h e r e  i s  no  r e a s o n  f o r  making t h e  v a l i d i -  
t y  o f  a n  a r r e s t  i n  t h e  p r e s e n t  



c i r c u m s t a n c e s  t u r n  on s u c h  a n  
i n s i g n i f i c a n t  f o r m a l i t y ,  r e m i n i s c e n t  o f  
t h e  med ieva l  l i v e r y  o f  s e i s i n .  

S t a t e  v.  Donahoe ( M e .  1 9 8 0 ) ,  420 A.2d 936 ,  938. 

T h e r e f o r e ,  t h e  v i ew t h a t  a  p h y s i c a l  r e s t r a i n t  i s  a  

n e c e s s a r y  e l e m e n t  o f  a n  a r r e s t  i s  l a r g e l y  d i s c r e d i t e d  i n  

r e c e n t  c a s e s .  W e  a g r e e  w i t h  t h i s  p o s i t i o n .  F u r t h e r m o r e ,  w e  

a s s e r t  t h a t  t h e  s t a n d a r d  f o r  an a r r e s t  when t h e r e  i s  n o t  a  

p h y s i c a l  r e s t r a i n t  o f  t h e  d e f e n d a n t  i s  w h e t h e r  a  r e a s o n a b l e  

p e r s o n ,  i n n o c e n t  o f  a n y  crime, would have  f e l t  f r e e  t o  walk  

away u n d e r  t h e  c i r c u m s t a n c e s .  Miller ,  412 N.E.2d a t  179;  

U n i t e d  S t a t e s  v .  Johnson  ( 9 t h  C i r .  1 9 8 0 ) ,  626 F.2d 753; 

Un i t ed  S t a t e s  v. O'Connor ( 9 t h  C i r .  1 9 8 1 ) ,  658 F.2d 688. 

T h i s  s t a n d a r d  d r o p s  any  t e c h n i c a l  r e q u i r e m e n t s  f o r  a n  a r r e s t  

and t h e  c o n c e p t  o f  r e s t r a i n t ,  and i n s t e a d  l o o k s  upon a l l  t h e  

f a c t s  and  c i r c u m s t a n c e s  o f  e a c h  c a s e .  

W e  a g r e e  w i t h  t h e  S t a t e  t h a t  where  t h e  e n t i r e  c i rcum-  

s t a n c e s  o f  t h i s  e n c o u n t e r  a r e  f a i r l y  examined ,  it i s  c l e a r  

t h a t  any  r e a s o n a b l e  p e r s o n  would have  c o n s i d e r e d  h i m s e l f  

u n d e r  a r r e s t  and n o t  f r e e  t o  walk away. O f f i c e r  Sarnow was 

w e a r i n g  a  law e n f o r c e m e n t  u n i f o r m  w i t h  a  badge  and  had t h e  

o b v i o u s  a u t h o r i t y  t o  a r r e s t  t h e  d e f e n d a n t ;  O f f i c e r  Sarnow 

a d v i s e d  t h e  d e f e n d a n t  h e  was v i o l a t i n g  t h e  law; and O f f i c e r  

Sarnow r e p e a t e d l y  t o l d  t h e  d e f e n d a n t  h e  was u n d e r  a r r e s t  and 

s h o u l d  n o t  l e a v e  t h e  s c e n e .  C o n s e q u e n t l y ,  we h o l d  t h e  d e f e n -  

d a n t  was p r o p e r l y  c h a r g e d  w i t h  t h e  o f f e n s e  o f  e s c a p e  when h e ,  

a f t e r  b e i n g  v a l i d l y  a r r e s t e d ,  s e c u r e d  h i s  r e l e a s e  by  t h r e a t  

of p h y s i c a l  f o r c e  o r  v i o l e n c e .  

The t h i r d  and  f i n a l  i s s u e  r a i s e d  by d e f e n d a n t  a s k s  t h i s  

C o u r t  t o  c o n s i d e r  w h e t h e r  t h e  d e f e n d a n t ' s  c o n v i c t i o n  on t h e  

t h r e e  crimes c h a r g e d  c o n s t i t u t c ? ~  d o u b l e  j e o p a r d y .  Defen-  

d a n t ' s  a rgument  on  t h i s  i s s u e  i s  s k e t c h y ,  b u t  h e  a p p e a r s  t o  

b e  a r g u i n g  t h a t  d o u b l e  j e o p a r d y  e x i s t e d  on a l l  t h r e e  c h a r g e s  



because  a l l  t h r e e  c h a r g e s  a r o s e  o u t  o f  t h e  same i n c i d e n t .  

Defendant  a p p a r e n t l y  f a i l s  t o  u n d e r s t a n d  t h e  c o n c e p t  o f  

doub le  j eopardy  and t h e  a p p l i c a b l e  law i n  t h i s  a r e a .  

Defendant  s argument r e l i e s  upon t h e  h o l d i n g  found i n  

Blockburger  v .  Uni ted  S t a t ~ s  ( 1 9 3 2 ) ,  284 U.S. 299, 304, 52 

S.Ct.  180,  182 ,  76 L.Ed. 306, 309, which s t a t e s :  

The a p p l i c a b l e  r u l e  i s  t h a t  where t h e  
same a c t  o r  t r a n s a c t i o n  c o n s t i t u t e s  a  
v i o l a t i o n  o f  two d i s t i n c t  s t a t u t o r y  
p r o v i s i o n s ,  t h e  t e s t  t o  b e  a p p l i e d  t o  
de te rmine  whether  t h e r e  a r e  two o f f e n s e s  
o r  o n l y  one i s  whether  e a c h  p r o v i s i o n  
r e q u i r e s  p roof  o f  a  f a c t  which t h e  o t h e r  
d o e s  n o t .  

The s o - c a l l e d  Blockburger  r u l e  h a s  been adop ted  by s t a t u t e  i n  

Montana a t  S 46-11-502, MCA. 

The f i r s t  s e n t e n c e  o f  S 46-11-502, MCA, s t a t e s :  "When 

t h e  same t r a n s a c t i o n  may e s t a b l i s h  t h e  commission o f  more 

t h a n  one o f f e n s e ,  a  p e r s o n  charged w i t h  such  conduct  may be 

p r o s e c u t e d  f o r  e a c h  such  o f f e n s e . "  The s t a t u t e  goes  on t o  

enumerate some e x c e p t i o n s  t o  t h i s  s t a t e m e n t .  Defendan t ,  

however, h a s  n o t  i n d i c a t e d  which e x c e p t i o n  h e  rel ies  o n ,  b u t  

h i s  argument  a p p e a r s  t o  c e n t e r  around e x c e p t i o n  (1) .  T h i s  

e x c e p t i o n  s t a t e s :  " [Defendant]  may n o t ,  however,  b e  

c o n v i c t e d  o f  more t h a n  one o f f e n s e  i f  . . . one o f f e n s e  i s  

i n c l u d e d  i n  t h e  o t h e r . "  

I n  a  series o f  r e c e n t  c a s e s  t h i s  Cour t  h a s  c l a r i f i e d  

t h e  a p p l i c a t i o n  o f  t h e  Blockburger  r u l e  and S 46-11-502. To 

d e t e r m i n e  i f  one o f f e n s e  i s  i n c l u d a b l e  w i t h i n  a n o t h e r ,  t h e  

a n a l y s i s  l o o k s  t o  t h e  s t a t u t o r y  e l e m e n t s ,  n o t  t h e  p a r t i c u l a r  

f a c t u a l  s i t u a t i o n .  S t a t e  v .  R i t chson  (Mont. 1 9 8 1 ) ,  630 P.2d 

234, 38 St.Rep. 1015; S t a t e  v.  W e l l s  (Mont. 1 9 8 3 ) ,  658 P.2d 

381, 40 St .Rep.  127. I f  each  o f f e n s e  c o n t a i n s  an  e lement  

d i f f e r e n t  t h a n  t h e  o t h e r  t h e r e  i s  no i n c l u s i o n ,  even though 

t h e r e  may b e  a s u b s t a n t i a l  o v e r l a p  i n  p r o o f .  S t a t e  v .  Madera 

(Mont. 1 9 8 3 ) ,  670 P.2d 552, 558, 40 St .Rep.  1558,  1564,  



c i t i n g  I a n n e l l i  v .  Uni ted  S t a t e s  ( 1 9 7 5 ) ,  420 U.S. 770, 785 ,  

f n .  1 7 ,  95 S.Ct. 1284, 1294,  fn .  1 7 ,  43 L.Ed. 6 1 6 ,  627, f n .  

The c r i m i n a l  o f f e n s e s  invo lved  i n  t h i s  c a s e  a r e  aggra-  

v a t e d  a s s a u l t ,  e s c a p e ,  and o b s t r u c t i n g  a  peace  o f f i c e r .  I t  

can  r e a d i l y  b e  de te rmined  t h a t  e a c h  o f  t h e s e  o f f e n s e s  a r e  

s e p a r a t e  . The e l e m e n t s  o f  agcjravated a s s a u l t  a r e :  (1) 

p u r p o s e l y  o r  knowingly,  ( 2 )  c a u s e ,  ( 3 )  r e a s o n a b l e  apprehen-  

s i o n  o f  s e r i o u s  b o d i l y  i n j u r y  i n  a n o t h e r ,  ( 4 )  by u s e  o f  a  

weapon. The e l e m e n t s  o f  e s c a p e  a :  (1) knowingly o r  pur-  

p o s e l y ,  ( 2 )  removing h i m s e l f  from o f f i c i a l  d e t e n t i o n ,  ( 3 )  by 

u s e  o r  t h r e a t  o f  f o r c e ,  p h y s i c a l  v i o l e n c e  o r  weapon, ( 4 )  

a f t e r  hav ing  been p l a c e d  under  a r r e s t  by a  peace  o f f i c e r  and 

b e i n g  s u b j e c t  t o  o f f i c i a l  d e t e n t i o n .  Thus e s c a p e  and aggra-  

v a t e d  a s s a u l t  a r e  r e a d i l y  d i s t i n g u i s h a b l e :  e s c a p e  r e q u i r e s  a n  

a r r e s t  and removal from o f f i c i a l  d e t e n t i o n ,  n e i t h e r  of which 

i s  r e q u i r e d  f o r  a g g r a v a t e d  a s s a u l t ;  a g g r a v a t e d  a s s a u l t  re- 

q u i r e s  a  reasonabl -e  apprehens ion  o f  s e r i o u s  b o d i l y  i n j u r y ,  

whereas e s c a p e  r e q u i r e s  o n l y  a  u s e  o r  t h r e a t  o f  f o r c e ,  p h y s i -  

c a l  v i o l e n c e  o r  weapon. 

The misdemeanor o f f e n s e ,  o b s t r u c t i n g  a  peace  o f f i c e r ,  

h a s  t h e s e  e lements :  (1) knowingly,  ( 2 )  o b s t r u c t s ,  i m p a i r s ,  

o r  h i n d e r s ,  ( 3 )  t h e  enforcement  o f  t h e  c r i m i n a l  law,  t h e  

p r e s e r v a t i o n  o f  t h e  p e a c e ,  o r  t h e  performance  o f  a government 

f u n c t i o n .  The t h i r d  e lement  i s  n o t  common t o  e i t h e r  o f  t h e  

o t h e r  o f f e n s e s  and makes it r e a d i l y  d i s t i n g u i s h a b l e  from t h e  

t w o .  L ikewise  e a c h  o f  t h e  o t h e r  o f f e n s e s  c o n t a i n s  a t  l e a s t  

one e lement  n o t  common t o  t h e  o f f e n s e  o f  o b s t r u c t i n g  a  peace  

o f f i c e r :  aggrava ted  a s s a u l t  r e q u i r e s  a r e a s o n a b l e  apprehen-  

s i o n  o f  s e r i o u s  b o d i l y  i n j u r y  and e s c a p e  r e q u i r e s  an a r r e s t .  

In  l i g h t  o f  t h e  above d i s c u s s i o n ,  d e f e n d a n t  h a s  n o t  

shown t h a t  t h e  c h a r g e s  a g a i n s t  him m e e t  any o f  t h e  e x c e p t i o n s  



set  f o r t h  i n  fj  a6-11-502, i n c l - u d i n g  e x c e p t i o n  (1) . In h i s  

a r g u m e n t ,  d e f e n d a n t  m e r e l y  a s s e r t s  t h a t  t h e  d i f f e r e n t  c h a r g e s  

w e r e  b o r n  o f  t h e  same t r a n s a c t i o n  and  t h u s  w e r e  a  v i o l a t i o n  

o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  

d o u b l e  j e o p a r d y .  However, a s  fj  46-11-502, q u o t e d  a b o v e ,  

makes c l e a r ,  d i f f e r e n t  c h a r g e s  may, and o f t e n  d o ,  a r i s e  f rom 

a  s i n g l e  o r  c l o s e l y  r e l a t e d  e v e n t .  The c r i t i c a l  i n q u i r y  i s  

w h e t h ~ r  t h e  s t a t u t o r y  e l e m e n t s  o f  t h e  v a r i o u s  o f f e n s e s  a r e  

w h o l l y  i n c l u d a b l e  w i t h i n  o n e  a n o t h e r .  H e r e ,  t h e  o f f e n s e s  o f  

a g g r a v a t e d  a s s a u l t ,  e s c a p e ,  and o b s t r u c t i n g  a  p e a c e  o f f i c e r ,  

examined by  t h e i r  s t a t u t o r y  e l e m e n t s ,  a r e  n o t  c o - e x t e n s i v e .  

Each h a s  a t  l e a s t  one  e l e m e n t  which d i s t i n g u i s h e s  it from t h e  

o t h e r  o f f e n s e s .  T h e r e f o w ,  t h i s  C o u r t  h o l d s  t h e  d e f e n d a n t ' s  

c o n v i c t i o n s  on t h e  t h r e e  crimes c h a r g e d  d o e s  n o t  c o n s t i t u t e  

d o u b l e  j e o p a r d y .  

The c o n v i c t i o n s  o f  t h e  d e f e n d a n t  a r e  a f f i r m e d .  

W e  c o n c u r :  'L-' 


