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M r .  J u s t i c e  Frank B.  Morr ison,  Jr. d e l i v e r e d  t h e  Opinion of 
t h e  Cour t .  

On J a n u a r y  1 4 ,  1985,  d e f e n d a n t  Lloyd Wilson f i l e d  a  

motion t o  s u p p r e s s  e v i d e n c e  found d u r i n g  a s e a r c h  o f  a Havre,  

Montana, mote l  room i n  which he was r e s i d i n g .  Fo l lowing  an  

e v i d e n t i a r y  h e a r i n g ,  t h e  D i s t r i c t  Cour t  o f  t h e  T w e l f t h  

J u d i c i a l  D i s t r i c t  g r a n t e d  d e f e n d a n t ' s  motion.  The S t a t e  

a p p e a l s .  

On September 14 ,  1984,  Alex Tomaskie c a l l e d  t h e  Havre 

P o l i c e  Department f o r  t h e  t h i r d  t i m e  i n  a  month t o  r e p o r t  h i s  

1 3  y e a r  o l d  d a u g h t e r  m i s s i n g .  On t h e  p r e v i o u s  two o c c a s i o n s ,  

i n f o r m a t i o n  r e l a y e d  t o  t h e  p o l i c e  by M r .  Tomaskie r e s u l t e d  i n  

t h e  l o c a t i n g  o f  h i s  d a u g h t e r .  On t h i s  o c c a s i o n ,  Tomaskie 

informed t h e  p o l i c e  t h a t  h i s  d a u g h t e r  had phoned t o  s a y  s h e  

was w i t h  a Dana Wilson i n  a  c a r  w i t h  "WILSON 2'' l i c e n s e  

p l a t e s  a t  a  mote l  and was t o o  i n t o x i c a t e d  t o  come home. M r .  

Tomaskie a l s o  s t a t e d  t h a t  he c o u l d  h e a r  a  g i r l  g i g g l i n g  i n  

t h e  background d u r i n g  t h e  c a l l .  A f t e r  a  p r e v i o u s  e s c a p a d e ,  

Tomaskie ' s  d a u g h t e r  had t o l d  h e r  f a t h e r  t h a t  Lloyd Wilson 

provided t h e  a l i b i  by which s h e  was a b l e  t o  run away. 

However, s h e  was n o t  found w i t h  Wilson on e i t h e r  o f  t h e  

p r e v i o u s  o c c a s i o n s .  

Recogniz ing  t h e  l i c e n s e  p l a t e  number a s  t h a t  o f  a  c a r  

b e l o n g i n g  t o  d e f e n d a n t ,  Lloyd Wilson,  t h e  p o l i c e  went t o  h i s  

home. The c a r  was n o t  t h e r e .  The p o l i c e  t h e n  began 

s e a r c h i n g  Havre m o t e l s  f o r  W i l s o n ' s  c a r .  I t  was l o c a t e d  by 

Deputy Mygland a t  t h e  Cloud 9  Motel a t  a p p r o x i m a t e l y  11:30 

p.m., September 1 4 ,  1984. Mygland asked t h e  desk  c l e r k  i f  

Lloyd Wilson was a  g u e s t .  The c l e r k  responded t h a t  y e s ,  

Wilson was i n  room 208, r e g i s t e r e d  under  t h e  name o f  John 

Anderson. 



D e p u t i e s  S t o l e n ,  R o e  and Mygland approached  room 2 0 8 .  

S t o l e n  knocked on t h e  d o o r ,  b u t  d i d  n o t  i d e n t i f y  h i m s e l f .  

A f t e r  a m i n u t e  o r  s o  Wi lson  answered ,  o p e n i n g  t h e  d o o r  1 8  t o  

24 i n c h e s .  Deputy S t o l e n  i m m e d i a t e l y  p l a c e d  h i s  f o o t  a c r o s s  

t h e  t h r e s h o l d  o f  t h e  d o o r ,  p r e v e n t i n g  it from b e i n g  c l o s e d  by 

Wilson  s h o u l d  h e  a t t e m p t  t o  d o  s o .  I n s t e a d ,  Wi lson  s t o o d  

d i r e c t l y  i n  f r o n t  o f  t h e  d o o r  o p e n i n g  w h i l e  t a l k i n g  w i t h  

S t o l e n .  

S t o l e n  a s k e d  i f  t h e  Tomaskie g i r l  was i n  t h e  room. 

Wi lson  d e n i e d  knowing t h e  g i r l  and s t a t e d  t h a t  h e  was a l o n e .  

The o n l y  l i g h t  i n  t h e  room was t h a t  o f  a  b u r n i n g  c a n d l e .  

However t h r o u g h  t h e  c r a c k  on t h e  h i n g e d  s i d e  o f  t h e  d o o r ,  

Deputy S t o l e n  c o u l d  see movement i n  t h e  room which  h e  t h o u g h t  

c o u l d  b e  a  young g i r l  g e t t i n g  d r e s s e d .  H e  c o u l d  a l s o  see a  

p i p e  l y i n g  on a t a b l e  and s m e l l  m a r i j u a n a  and i n c e n s e  

b u r n i n g .  S t o l e n  t h e n  informed d e f e n d a n t  t h a t  u n l e s s  t h e  

p e r s o n  i n  t h e  room came o u t  s o  t h a t  h e  c o u l d  see i f  it was 

t h e  Tomaskie g i r l ,  h e  would b e  r e t u r n i n g  w i t h  a  w a r r a n t .  The 

g i r l ,  1 6  y e a r  o l d  Tamie K i e c k e r ,  and Wilson  t h e n  e x i t e d  t h e  

room. Wilson c l o s e d  t h e  mo te l  d o o r  b e h i n d  him and it was n o t  

r eopened  u n t i l  t h e  p o l i c e  o b t a i n e d  a  s e a r c h  w a r r a n t .  

Tamie K i e c k e r  was t a k e n  t o  t h e  p o l i c e  s t a t i o n  b y  

S e r g e a n t  Harada.  B e f o r e  l e a v i n g  t h e  s c e n e ,  however ,  s h e  t o l d  

t h e  s e r g e a n t  t h a t  t h e r e  was m a r i j u a n a  i n  t h e  room and t h a t  it 

d i d  n o t  b e l o n g  t o  h e r ;  and  t h a t  t h e  Tomaskie g i r l  was n o t  i n  

t h e  m o t e l  room. 

Wilson was a l s o  t a k e n  t o  t h e  p o l i c e  s t a t i o n  and 

a r r e s t e d .  Deputy S t o l e n  r e q u e s t e d  C i t y  J u d g e  E r n e s t  Hofmann 

t o  i s s u e  a  s e a r c h  w a r r a n t  f o r  t h e  m o t e l  room, and p r e s e n t e d  

him w i t h  t h e  fo l . l owing  a f f i d a v i t :  

1) On 091484, a t  2153 H r s .  Alex  Tomaskie c a l l e d  i n  
and r e p o r t e d  [M.T. ] a runaway. s h e  was r e p o r t e d  t o  
b e  w i t h  a  Dana Wilson  i n  a  1975 Chevy Monte C a r l o  



L i c / W i l s o n  2. [M.T.] i s  1 3  y e a r s  o f  a g e .  H e r  dob  
i s  092470. 

2)  On 081684, A lex  Tomaskie c a l l e d  i n  and r e p o r t e d  
[M.T.] a s  a  runaway. On t h e  same d a t e  s h e  was 
l o c a t e d  a t  t h e  A l f r e d  F r e d r i c k s o n s  r e s i d e n c e  a t  840 
5 t h  s t .  N .  On 082584, Alex Tornaskie c a l l e d  i n  and 
r e p o r t e d  [M.T.] a s  a runaway. She was l o c a t e d  a t  
Rick  C l a r k  r e s i d e n c e  a t  Shennum T r a i l e r ]  C o u r t  # 7 .  
I n  b o t h  i n c i d e n t s  A lex  Tomaskie c a l l e d  i n  a  g a v e  u s  
t h i s  i n f o r m a t i o n  a s  t o  where  [M.T.] was a t .  I n  
b o t h  i n c i d e n t s  it p roved  t o  b e  r e l i a b l e  
i n f o r m a t i o n .  

3 )  On 091484, A l e x  Tomaskie c a l l e d  i n  and a d v i s e d  
t h a t  [M.T.] c a l l e d  him a t  2303 and t o l d  him t h a t  
s h e  was a t  a  Mote l  b u t  was t o o  d runk  t o  come home. 

4 )  Whi le  l o o k i n g  f o r  [M.T.] t h e  d e p u t i e s  checked  
t h e  Lloyd Wilson  r e s i d e n c e  and found t h e  c a r  Wi lson  
2  n o t  t h e r e .  The v e h i c l e  was l o c a t e d  a t  t h e  Cloud 
9  Motel  i n  Havre.  

5 )  On 081684 a t  2000 [M.T.] was r e p o r t e d  a s  a  
runaway by  Alex  Tomaskie.  A f t e r  s h e  was t u r n e d  
o v e r  t o  h e r  p a r e n t s  on t h e  same d a t e ,  2040,  s h e  
s t a t e d  t o  h e r  p a r e n t s  t h a t  Lloyd Wilson  had  h e l p e d  
h e r  runaway. 

6 )  Deputy Mygland t a l k e d  t o  t h e  d e s k  c l e r k ,  Mark 
Roseman. Mark Roseman s t a t e d  t h a t  L loyd  Wilson was 
r e g i s t e r e d  i n  Room 208 u n d e r  t h e  assumed name of 
John  Anderson.  Deputy Mygland a s k e d  Mark Roseman 
i f  h e  knew Lloyd Wi l son ,  and h e  s t a t e d  t h a t  h e  h a s  
known Lloyd Wilson  f o r  some t i m e .  

' 7 )  D e p u t i e s  went  u p  and knocked on t h e  d o o r  t o  
Room 208, a f t e r  a  l o n g  p a u s e  Lloyd  Wilson  answered  
t h e  d o o r .  The d e p u t i e s  o b s e r v e d  a  g i r l  b e l i e v e d  t o  
b e  u n d e r  t h e  a g e  o f  16. T h i s  was d e t e r m i n e d  
b e c a u s e  o f  h e r  a p p e a r a n c e  and  a c t i o n s .  I t  a p p e a r e d  
t o  l o o k  a s  s h e  was g e t t i n g  d r e s s e d .  T h i s  j u v e n i l e  
g i r l  was removed from t h e  room and  t a k e n  t o  t h e  
Havre P o l i c e  Depar tment .  

8 )  T h i s  a p p l i c a n t  s m e l l e d  wha t  h e  b e l i e v e d  t o  b e  
Mar i juana  and I n s e n t s .  [ I n c e n s e ]  

9 )  A p p l i c a n t  saw a  c a n d l e  b u r n i n g  and what  h e  
b e l i e v e d  t o  b e  some t y p e  o f  p i p e  on  t h e  c o f f e e  
t a b l e .  L loyd  Wilson  made e v e r y  e f f o r t  t o  c o n c e a l  
t h e  t a b l e  f rom t h e  a p p l i c a n t s  v iew.  

1 0 )  The minor  removed f rom t h e  room s t a t e d  t o  
Deputy Mygland and  S g t .  Harada  t h a t  t h e r e  was 
m a r i j u a n a  i n  t h e  Mote l  Room. She s t a t e d  t h a t  it 
d i d  n o t  b e l o n g  t o  h e r .  

11) Ll-oyd Wilson h a s  t h e  r e p u t a t i o n  i n  t h e  Havre  
a r e a  a s  a u s e r  o f  i l l e g a l  d r u g s .  
[ T y p o g r a p h i c a l  e r r o r s  i n  o r i g i n a l . ]  



The C i t y  Judge  g r a n t e d  t h e  r e q u e s t .  The s u b s e q u e n t  s e a r c h  

uncove red  m a r i j u a n a  and o t h e r  d r u g s ,  d r u g  p a r a p h e r n a l i a  and 

$921.00 i n  c a s h .  

D e f e n d a n t ' s  mo t ion  t o  t h e  D i s t r i c t  C o u r t  r e q u e s t i n g  

s u p r e s s i o n  o f  t h a t  e v i d e n c e  c o n t a i n s  numerous a l l e l - ~ a t i o n s ,  

i n c l u d i n g :  

1. The a p p l i c a t i o n  f o r  a  s e a r c h  w a r r a n t  i n c l u d e s  f a l s e  

and m i s l e a d i n g  i n f o r m a t i o n ;  

2 .  The f a c t s  i n  t h e  a p p l i c a t i o n  which  a l l e g e d l y  

c o n s t i t u t e  p r o b a b l e  c a u s e  f o r  i s s u a n c e  o f  a  s e a r c h  w a r r a n t  

w e r e  o b t a i n e d  by  i l l e g a l ,  u n w a r r a n t e d  and n o n c o n s e n s u a l  

i n t r u s i o n ;  

3 .  The a p p l i c a t i o n  l a c k s  p r o b a b l e  c a u s e  t o  s u p p o r t  t h e  

i s s u a n c e  o f  a  s e a r c h  w a r r a n t ;  

4 .  The a p p l i c a t i o n  d o e s  n o t  a d e q u a t e l y  e s t a b l i s h  t h e  

r e l i a b i l i t y  and c r e d i b i l i t y  o f  i n f o r m a n t s  who p r o v i d e d  

i n f o r m a t i o n  r e g a r d i n g  t h e  p r e s e n c e  o f  d r u g s  i n  t h e  m o t ~ l  room 

and i n f o r m a t i o n  r e g a r d i n g  d e f e n d a n t ' s  r e p u t a t i o n .  

Over t h e  S t a t e ' s  o b j e c t i o n  t h a t  d e f e n d a n t  f a i l e d  t o  show 

s u b s t a n t i a l  e v i d e n c e  t h a t  t h e  p o l i c e  had u s e d  f a l s e  and  

m i s l e a d i n g  i n f o r m a t i o n  i n  t h e  a f f i d a v i t ,  an e v i d e n t i a r y  

h e a r i n g  was h e l d  on a l l  g rounds .  A t  t h e  r e q u e s t  o f  t h e  S t a t e  

and w i t h o u t  o b j e c t i o n  from d e f e n d a n t ,  t h e  t r i a l  j udge  a l s o  

v i s i t e d  t h e  m o t e l  room u n d e r  c i r c u m s t a n c e s  a l l e g e d l y  s i m i l a r  

t o  t h o s e  on t h e  n i g h t  o f  t h e  s e a r c h ,  s t o o d  where  Deputy 

S t o l e n  a l l e g e d l y  s t o o d  and saw f o r  h i m s e l f  what  Deputy S t o l e n  

a l l e g e d l y  saw from t h e  doorway o f  t h e  room. T h e r e a f t e r ,  a n  

o r d e r  and memorandum w e r e  i s s u e d  g r a n t i n g  d e f e n d a n t ' s  m o t i o n  

t o  s u p p r e s s .  The t r i a l  judge  found t h a t  t h e  i n f o r m a t i o n  i n  

t h e  a f f i d a v i t  was m i s l e a d i n g ;  t h e  f a c t s  s t a t e d  i n  t h e  

a f f i d a v i t  w e r e  o b t a i n e d  from an i l l e g a l  s e a r c h ;  t h e  a f f i d a v i t  

f a i l e d  t o  e s t a b l i s h  t h e  c r e d i b i l i t y  o f  t h e  i n f o r m a n t s ;  and  



t h e  a f f i d a v i t  f a i l e d  t o  e s t a b l i s h  p r o b a b l e  c a u s e  f o r  t h e  

i s s u a n c e  o f  a  s e a r c h  w a r r a n t .  

I n  i t s  a p p e a l ,  t h e  S t a t e  r a i s e s  t h e  f o l l o w i n g  i s s u e s :  

1. Did H i l l  Coun ty  l a w  e n f o r c e m e n t  o f f i c e r s  a p p r o a c h  

d e f e n d a n t ' s  room on  a  p r e t e x t  and r e l y  on d e l i b e r a t e  

f a l s e h o o d s  o r  r e c k l e s s  m i s r e p r e s e n t a t i o n  o f  t h e  t r u t h  t o  

o b t a i n  t h e  s e a r c h  w a r r a n t ?  

2 .  Did Deputy  S t o l e n  c o n d u c t  a  w a r r a n t l e s s  e n t r y  i n t o  

t h e  d e f e n d a n t ' s  m o t e l  room b y  p l a c i n g  h i s  f o o t  on  t h e  

t h r e s h o l d  o f  t h a t  room a n d ,  t h e r e f o r e ,  c o n d u c t  a n  

u n r e a s o n a b l e  s e a r c h  and s e i z u r e ?  

3 .  Did p r o b a b l e  c a u s e  e x i s t  f o r  i s s u a n c e  o f  t h e  s e a r c h  

w a r r a n t ?  

I n  S t a t e  v .  Sykes  ( 1 9 8 3 ) ,  663 P.2d 691 ,  695 ,  40 S t .Rep .  

690 ,  694 ,  t h i s  C o u r t  a d o p t e d  t h e  tes t  set f o r t h  b y  t h e  U n i t e d  

S t a t e s  Supreme C o u r t  i n  F r a n k s  v .  De l aware  ( 1 9 7 8 ) ,  438 U.S. 

1 5 4 ,  1 7 1 ,  98 S .Ct .  2674,  2684,  57  L.Ed.2d 667 ,  682 ,  f o r  

c h a l l e n g i n g  t h e  v a l i d i t y  o f  a n  a f f i d a v i t  on t h e  b a s i s  o f  

d e l i b e r a t e  f a l s e h o o d  o r  r e c k l e s s  d i s r e g a r d  f o r  t h e  t r u t h .  

I n i t i a l l y ,  " d e f e n d a n t  m u s t  make a  s u b s t a n t i a l  p r e l i m i n a r y  

showing t h a t  h i s  r i g h t s  h a v e  b e e n  v i o l a t e d . "  S y k e s ,  663 P.2d 

a t  695 ,  40 S t .Rep .  a t  694.  

The t r i a l  j u d g e  found  t h a t  d e f e n d a n t '  s a f f i d a v i t  

a l l e g i n g  u s e  b y  t h e  S t a t e  o f  f a l s e  s t a t e m e n t s  i n  i t s  

a p p l i c a t i o n  f o r  a s e a r c h  w a r r a n t  c o n s t i t u t e d  a " s u b s t a n t i a l  

p r e l i m i n a r y  showing ."  A b s e n t  a  clear a b u s e  o f  d i s c r e t i o n  b y  

t h e  t r i a l  j u d g e ,  t h i s  C o u r t  w i l l  n o t  o v e r t u r n  h i s  d e c i s i o n  i n  

t h i s  m a t t e r .  D e f e n d a n t ' s  a f f i d a v i t  a l l e g e s ,  among o t h e r  

t h i n g s ,  t h a t  t h e  r e a l .  r e a s o n  b e h i n d  t h e  o f f i c e r s '  v i s i t  t o  

h i s  m o t e l  room was t o  g a i n  e n t r y  i n t o  h i s  room i n  o r d e r  t o  

s e a r c h  f o r  d r u g s  and  t h a t  when h e  c o n f r o n t e d  Depu ty  S t o l e n  

w i t h  s u c h  a n  a l l e g a t i o n ,  S t o l e n  r e p l i e d  "we h a v e  b e e n  



watch ing  you." These a s s e r t i o n s  a l o n e  c o n s t i t u t e  a  

" s u b s t a n t i a l  p r e l i m i n a r y  showing" t h a t  t h e  S t a t e ' s  a f f i d a v i t  

was based on d e l i b e r a t e  f a l s e h o o d  o r  r e c k l e s s  d i s r e g a r d  f o r  

t h e  t r u t h .  T h e r e f o r e ,  w e  ho ld  t h a t  t h e  t r i a l  judge d i d  n o t  

err i n  c o n s i d e r i n g  e v i d e n c e  on t h i s  i s s u e  a t  t h e  p r o b a b l e  

cause  h e a r i n g .  

Regarding i s s u e s  two and t h r e e ,  w e  f i n d  it i m p o s s i b l e  t o  

r u l e  on t h e  lower c o u r t ' s  d e c i s i o n  due t o  t h e  i n a d e q u a c i e s  o f  

t h a t  c o u r t ' s  f i n d i n g s .  

The t r i a l  judge s t a t e d  " S t o l e n ' s  a c t i o n  i n  c r o s s i n g  t h e  

t h r e s h o l d  and jamming h i s  b o o t  a g a i n s t  t h e  door  s o  it c o u l d  

n o t  be  c l o s e d  was a  w a r r a n t l e s s  i n t r u s i o n  f o r  p u r p o s e s  o f  a  

s e a r c h . "  However, d e f e n d a n t  opened t h e  d o o r  i n  r e s p o n s e  t o  

S t o l e n ' s  knock. Apparen t ly  d e f e n d a n t  made no a t t e m p t  t o  

c l o s e  t h e  door .  N e i t h e r ,  of c o u r s e ,  d i d  d e f e n d a n t  i n v i t e  

S t o l e n  i n t o  h i s  room. "What a person knowingly exposes  t o  

t h e  p u b l i c ,  even i n  h i s  own home o r  o f f i c e ,  i s  n o t  a  s u b j e c t  

o f  F o u r t h  Amendment p r o t e c t i o n .  " Katz v .  Uni ted  S t a t e s  

( 1 9 6 7 ) ,  389 U.S. 347, 351, 88 S.Ct .  507,  511,  19 L.Ed.2d 5 7 6 ,  

582. U n f o r t u n a t e l y ,  t h e  t r i a l  judge makes no f i n d i n g  on 

whether  o r  n o t  d e f e n d a n t  knowingly exposed h i s  m o t e l  room t o  

t h e  p o l i c e  o f f i c e r .  The t r i a l  judge makes no f i n d i n g  

r e g a r d i n g  whether  o r  n o t  Deputy S t o l e n  i n t r u d e d  beyond any 

i n v i t a t i o n  d e f e n d a n t  might  have ex tended .  F u r t h e r ,  t h e r e  a r e  

no f i n d i n g s  r e g a r d i n g  whe the r ,  i f  S t o l e n  d i d  i n t r u d e  beyond 

d e f e n d a n t ' s  i n v i t a t i o n ,  t h e  i n t r u s i o n  had any e f f e c t  on what 

S t o l e n  was a b l e  t o  o b s e r v e  i n  t h e  mote l  room. I n  f a c t ,  t h e  

t r i a l  judge made no f i n d i n g  w i t h  r e s p e c t  t o  what e x a c t l y  

Deputy S t o l e n  cou ld  o b s e r v e  from t h e  doorway o f  t h e  m o t e l  

room, s t a t i n g  i n s t e a d  t h a t  " [ t l h e  l i g h t i n g  was s o  poor  t h a t  

one i s  l e d  t o  b e l i e v e  t h a t  Deputy S t o l e n ' s  a p p r a i s a l  

c o n t a i n e d  a  good measure o f  w i s h f u l  t h i n k i n g . "  



T h e r e f o r e ,  w e  remand 'chis  c a u s e  t o  t h e  D i s t r i c t  Cour t  

f o r  a second e v i d e n t i a r y  h e a r i n g ,  a f t e r  which t h e  t r i a l  judge 

s h a l l  make f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law c o n s i s t e n t  

w i t h  t h e  above,  a s  w e l l  a s  f i n d i n g s  r e g a r d i n g  whether  o r  n o t  

p r o b a b l e  cause  e x i s t e d  i n  Deputy S t o l e n ' s  a f f i d a v i t  t o  

s u p p o r t  i s s u a n c e  o f  a s e a r c h  w a r r a n t .  

F i n a l l y ,  w e  d i s a p p r o v e  o f  t h e  t r i a l  c o u r t '  s 

p a r t i c i p a t i o n  i n  t h e  r e c r e a t i o n  o f  t h e  s c e n e .  There i s  

a b s o l u t ~ l y  no way t o  e n s u r e  t h a t  t h e  t r i a l  judge saw e x a c t l y  

what Deputy S t o l e n  saw on t h e  n i g h t  o f  t h e  a r r e s t  and s e a r c h .  

T7isits t o  t h e  scene  shou ld  be d e s i g n e d  f o r  t h e  t r ier  o f  f a c t  

t o  view t h e  s c e n e ,  n o t  f o r  t h e  t r ier  o f  f a c t  t o  p l a c e  h i m s e l f  

i n  t h e  shoes  o f  one o f  t h e  p a r t i e s .  The t r i a l  j u d g e ' s  

d e t e r m i n a t i o n  shou ld  b e  based s o l e l y  on t h e  s e a r c h  w a r r a n t  

a p p l i c a t i o n  and t h e  e v i d e n c e  p r e s e n t e d  a t  t h e  second 

e v i d e n t i a r y  h e a r i n g .  

Affirmed i n  p a r t  and remanded f o r  a  new e v i d e n t i a r y  

h e a r i n g .  

W e  concur :  


