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M r .  J u s t i c e  L. C .  Gulbrandson  d e l i v e r e d  t h e  Opin ion  o f  t h e  
C o u r t .  

Kenneth and Barba ra  S c o t t ,  a p p e l l a n t s ,  a p p e a l  t h e  

d e n i a l  o f  a  mot ion  t o  set  a s i d e  a  d e f a u l t  judgment e n t e r e d  i n  

t h e  D i s t r i c t  C o u r t  o f  t h e  T w e n t i e t h  J u d i c i a l  D i s t r i c t ,  

S a n d e r s  County.  W e  a f f i r m .  

W i l l i a m  and E a r b a r a  G r i f f i n ,  r e s p o n d e n t s ,  f i l e d  a  

c o m p l a i n t  on November 28,  1984 ,  c l a i m i n g  a  p r e s c r i p t i v e  

ea semen t  o v e r  a n  e x i s t i n g  roadway a c r o s s  a p p e l l a n t s 1  

a d j o i n i n g  p r o p e r t y .  The c o m p l a i n t  and summons w e r e  

p e r s o n a l l y  s e r v e d  on  a p p e l l a n t s  on December 5 ,  1984 ,  a t  t h e i r  

home i n  Wyoming. On a b o u t  December 1 4 ,  1984 a p p e l l a n t s  

m a i l e d  t h e s e  and o t h e r  documents  t o  t h e i r  c o u n s e l ,  Raymond 

T i p p ,  i n  M i s s o u l a ,  Montana. H e  l e f t  f o r  a  two-week v a c a t i o n  

on December 2 0 ,  1984 ,  unaware t h a t  t h e  summons and c o m p l a i n t  

a r r i v e d  a t  h i s  o f f i c e  t h a t  day .  T i p p  r e t u r n e d  t o  h i s  o f f i c e  

on J a n u a r y  4 ,  1985 ,  b u t  d i d  n o t  r e v i e w  t h e  i n f o r m a t i o n  

a p p e l l a n t s  had s e n t  b e c a u s e  o f  t h e  amount o f  m a i l  and o t h e r  

work which  had accumula t ed .  H e  d i d  n o t  d i s c o v e r  t h a t  a  

d e f a u l t  judgment had been  e n t e r e d  on  J a n u a r y  l l . ,  1985, u n t i l  

h e  saw a  c r e d i t  b u r e a u  r e p o r t  on F e b r u a r y  1 2 ,  1985.  A t  t h a t  

t i m e  he  rev iewed t h e  i n f o r m a t i o n  from h i s  c l i e n t s  and  

c o n t a c t e d  r e s p o n d e n t s 1  a t t o r n e y  t o  r e q u e s t  a  s t i p u l a t i o n  t h a t  

t h e  judgment  b e  se t  a s i d e .  H e  t h e n  a s k e d  t h e  D i s t r i c t  C o u r t ,  

on F e b r u a r y  21 ,  1985 ,  t o  se t  a s i d e  t h e  judgment on  t h e  b a s i s  

o f  m i s t a k e ,  i n a d v e r t e n c e  o r  e x c u s a b l e  n e g l e c t  p u r s u a n t  t o  

Ru le  60  ( b )  , l4.R.Civ.P. 

Responden t s  opposed  t h i s  mo t ion  c i t i n g  appe l . l an t s '  l a c k  

o f  d i l i g e n c e  i n  a d d i t i o n  t o  c o u n s e l l s  f a i l u r e  t o  r e a d  h i s  

incoming  m a i l .  A p p e l l a n t s  had n o t  r e s p o n d e d  t o  a  l e t t e r  from 

r e s p o n d e n t s  m a i l e d  Augus t  2 ,  1984 which  o u t l i n e d  t h e  p r o b l e m s  



between t h e  p a r t i e s  i n  d e t a i l  and u r g e d  them t o  c o n t a c t  an 

a t t o r n e y .  They a l s o  d e c l i n e d  t o  r e spond  t o  a  fo l low-up  

l e t t e r  t h r e e  weeks l a t e r  a d v i s i n g  them t h a t  r e s p o n d e n t s  would 

p r o c e e d  f o r m a l l y  t o  d e t e r m i n e  t h e  e x t e n t  o f  t h e i r  ea semen t .  

Even a f t e r  t h e y  r e c e i v e d  t h e  c o m p l a i n t  and summons, 

a p p e l l a n t s  a p p a r e n t l y  d i d  n o t h i n g  t o  m o n i t o r  t h e  s t a t u s  o f  

t h e  s u i t .  

Responden t s  f i l e d  t h e i r  mot ion  f o r  d e f a u l t  judgment  on 

J a n u a r y  8 ,  1985. The judgment ,  e n t e r e d  J a n u a r y  11, 1985 ,  

awarded r e s p o n d e n t s  a n  easemen t  o v e r  a n  e x i s t i n g  roadway 

a l o n g  t h e  edge  o f  a p p e l l a n t s 1  p r o p e r t y  and p e r m a n e n t l y  

e n j o i n e d  a p p e l l a n t s  from o b s t r u c t i n g  t h e  ea semen t .  The 

D i s t r i c t  C o u r t  h e l d  a  h e a r i n g  on a p p e l l a n t s 1  mot ion  t o  set  

a s i d e  t h e  d e f a u l t  judgment on March 26 ,  1985 and d e n i e d  t h e  

mot ion  on A p r i l  1 2 ,  1985.  

A p p e l l a n t s  r a i s e  two i s s u e s  on a p p e a l :  

( I )  Whether  t h e  D i s t r i c t  C o u r t  e r r e d  by  n o t  s e t t i n g  

a s i d e  t h e  d e f a u l t  judgment on t h e  b a s i s  o f  m i s t a k e ,  

i n a d v e r t e n c e  o r  e x c u s a b l e  n e g l e c t .  

( 2 )  Whether t h e  D i s t r i c t  C o u r t  had a u t h o r i t y  t o  e n t e r  

a  d e f a u l t  judgment i n  a q u i e t  t i t l e  a c t i o n  w i t h o u t  a p r ima 

f a c i e  showing o f  a r i g h t  t o  ea semen t  by  compe ten t  e v i d e n c e .  

The s t a n d a r d  o f  r e v i e w  where a  d i s t r i c t  c o u r t  h a s  

d e n i e d  a  mo t ion  t o  se t  a s i d e  t h e  d e f a u l t  " i s  t h a t  no  g r e a t  

a b u s e  o f  d i s c r e t i o n  need  b e  shown t o  w a r r a n t  r e v e r s a l . "  

L o r d s  v .  Newman (Mont. 1 9 8 4 ) ,  688 P.2d 2 9 0 ,  294,  4 1  S t .Rep .  

1793 ,  1797. Ano the r  s t a t e m e n t  o f  t h i s  s t a n d a r d  " i s  t h a t  o n l y  

' s l i g h t  a b u s e 1  i s  s u f f i c i e n t  t o  r e v e r s e  an  o r d e r  r e f u s i n g  t o  

s e t  a s i d e  a d e f a u l t . "  ( C i t a t i o n s  o m i t t e d . )  L o r d s ,  688 P.2d 

a t  293. 



The t e s t  t o  d e t e r m i n e  whether  t h e  n e g l e c t  i s  e x c u s a b l e  

and s u f f i c i e n t  t o  se t  a s i d e  a  d e f a u l t  i s :  

. . . whether  t h e  r e a s o n s  g i v e n  f o r  t h e  
n e g l e c t  a r e  such t h a t  r e a s o n a b l e  minds 
might  d i f f e r  i n  t h e i r  c o n c l u s i o n s  
concern ing  e x c u s a b l e  n e g l e c t .  I f  s o ,  
doubt  shou ld  b e  r e s o l v e d  i n  f a v o r  o f  a  
t r i a l  on t h e  merits.  

Uni ted  S t a t e s  P-ubber Co. v .  Community Gas & O i l  Co. ( 1 9 6 1 ) ,  

139 Mont. 36,  39 ,  359 P.2d 375, 376. I n  Uni ted  S t a t e s  

Rubber,  t h e  a t t o r n e y ' s  n e g l e c t  c o n s i s t e d  o f  h i s  f a i l u r e  t o  

r e a d  h i s  m a i l  f o r  two o r  t h r e e  weeks "because  of b e i n g  busy ,  

t h e  h o l i d a y  s e a s o n ,  and t h e  mis taken  assumpt ion  t h a t  t h e  

l e t t e r  concerned a d i f f e r e n t  m a t t e r . "  ( ~ m p h a  s is  i n  

o r i g i n a l . )  139 Mont. a t  39. FJe h e l d  t h a t  t h e  a t t o r n e y ' s  

a c t i o n s  w e r e  i n e x c u s a b l e  n e g l e c t  and t h a t  t h e  d i s t r i c t  c o u r t  

had n o t  abused i t s  d i s c r e t i o n  i n  denying a  motion t o  set  

a s i d e  t h e  d e f a u l t  judgment. I n  t h e  c a s e  a t  b a r  t h e  

a t t o r n e y ' s  a c t i o n s  a r e  s u r p r i s i n g l y  s i m i l a r  t o  t h o s e  a t  i s s u e  

i n  Uni ted  S t a t e  Rubber. The a t t o r n e y  h e r e ,  i n  h i s  a f f i d a v i t ,  

c i t e d  t h e  accumula t ion  o f  m a i l  and work i n  h i s  o f f i c e  and h i s  

absence  o v e r  t h e  Chr i s tmas  h o l i d a y  a s  t h e  reason  f o r  f a i l i n g  

t o  r e a d  h i s  c l i e n t s '  l e t t e r  f o r  a b o u t  f i v e  weeks. During t h e  

h e a r i n g  on t h e  motion t o  se t  a s i d e  t h e  d e f a u l t  judgment,  he 

s t a t e d  t h a t  h e  had n o t  g i v e n  t h e  documents prompt a t t e n t i o n  

because ,  i n  h i s  p a s t  d e a l i n g s  w i t h  a p p e l l a n t s ,  problems 

g e n e r a l l y  went  on f o r  months and months. Although t h i s  i s  

n o t  an  assumption t h a t  t h e  documents concerned a  d i f f e r e n t  

m a t t e r ,  t h e  a t t o r n e y  d i d  m i s t a k e n l y  assume t h e  documents d i d  

n o t  concern  a  m a t t e r  r e q u i r i n g  prompt a t t e n t i o n .  Another  

d i f f e r e n c e  i s  t h a t  i n  Uni ted  S t a t e s  Rubber t h e  l e t t e r  was 

from an opposj-ng a t t o r n e y .  However, t h e s e  f a c t u a l  

d i f f e r e n c e s  a r e  n o t  s u f f i c i e n t  t o  d i s t i n g u i s h  t h e  two c a s e s .  



W e  n o t e  a l s o  t h a t  t h e r e  a r e  s e v e r a l  o t h e r  a t t o r n e y s  i n  T i p p ' s  

o f f i c e ,  a c c o r d i n g  t o  s i g n a t u r e s  i n  t h e  D i s t r i c t  Cour t  f i l e ,  

who cou ld  have reviewed t h e  m a i l  and d i s c o v e r e d  t h e  

c o m p l a i n t .  A s  i n  United S t a t e s  Rubber,  t h i s  a t t o r n e y ' s  

f a i l u r e  t o  r e a d  h i s  m a i l  f o r  f i v e  weeks because  of  work which 

had accumulated i n  h i s  absence  o v e r  a  h o l i d a y  i s  n o t  

e x c u s a b l e  n e g l e c t .  

The n e g l e c t  o f  an a t t o r n e y  g e n e r a l l y  may be a t t r i b u t e d  

t o  t h e  c l i e n t  e x c e p t  where t h e  a t t o r n e y ' s  a c t i o n  c o n s t i t u t e s  

" a c t u a l  misconduc t , "  Lords ,  688 P.2d a t  295, and t h e  c l i e n t s  

a r e  "b lameless . "  Lords ,  688 P.2d a t  296. I n  Lords ,  t h e  

a t t o r n e y  made a g e n e r a 1  appearance  i n  c o u r t  on b e h a l f  o f  

c l i e n t s  who had n o t  been s e r v e d  w i t h  p r o c e s s  and who had n o t  

a u t h o r i z e d  him t o  a c t .  H e  t h e n  d i s a p p e a r e d  from s i g h t .  The 

c l i e n t s  a t t e m p t e d  t o  c o n t a c t  him and proceeded "wi th  

d i l i g e n c e  t o  r e c t i f y  t h e  c o u r t ' s  a c t i o n . "  L o r d s ,  688 P.2d a t  

296. Here t h e  a t t o r n e y ' s  a c t i o n  does  n o t  approach t h e  

misconduct  o f  t h e  a t t o r n e y  i n  Lords.  F u r t h e r ,  knowing t h a t  

an appearance  was due t h e  day a f t e r  C h r i s t m a s ,  a p p e l l a n t s  

w a i t e d  u n t i l  a t  l e a s t  December 1 4  t o  m a i l  t h e  p a p e r s  t o  t h e i r  

a t t o r n e y  and a p p a r e n t l y  d i d  n o t h i n g  t o  check on t h e  s u i t .  

Nothing i n  t h e  r e c o r d  shows t h e y  l e t  t h e i r  a t t o r n e y  know t h e  

m a t t e r  would r e q u i r e  prompt a t t e n t i o n .  Under t h e s e  

c i r c u m s t a n c e s ,  t h e  d i s t r i c t  c o u r t  d i d  n o t  abuse  i t s  

d i s c r e t i o n  i n  r e f u s i n g  t o  se t  a s i d e  t h e  d e f a u l t  judgment. 

I n  t h e  second i s s u e ,  a p p e l l a n t s  r e f e r  t o  p l a i n t i f f s '  

a c t i o n  a s  a  q u i e t  t i t l e  a c t i o n  under  S 70-28-101 e t . s e q . ,  

MCA. They contend t h a t  § 70-28-108, MCA r e q u i r i n g  p l a i n t i f f s  

"produce  ev idence  s u f f i c i e n t  t o  prima f a c i e  e n t i t l e  [them] t o  

r e l i e f "  b e f o r e  t h e y  a r e  e n t i t l e d  t o  a  d e f a u l t  d e c r e e  was n o t  

s a t i s f i e d .  They c l a i m  t h e  p l a i n t i f f s  produced no e v i d e n c e  t o  



show t h e y  w e r e  e n t i t l e d  t o  r e l i e f ,  t h u s  t h e  d e f a u l t  judgment 

s h o u l d  b e  set  a s i d e .  T h i s  a c t i o n  d i d  n o t  a d j u d i c a t e  

o w n e r s h i p  o f  r e a l  p r o p e r t y ,  o r  e v e n  a d j u d i c a t e  t h e  o w n e r s h i p  

o f  t h e  ea semen t .  The judgment a d d r e s s e s  o n l y  t h e  u s e  o f  t h e  

roadway be tween  t h e  i n d i v i d u a l s  named a s  p a r t i e s .  A s  s u c h  it 

i s  n o t  a q u i e t  t i t l e  a c t i o n  t o  which § 70-28-108, MCA 

a p p l i e s .  W e  t h e r e f o r e  h o l d  t h e  D i s t r i c t  C o u r t  had a u t h o r i t y  

t o  e n t e r  t h e  d e f a u l t  judgment.  
/ 

The o r d e r  o f  t h e  D i s t r i c t  C o u r t  i s  a f f i r m e @ /  
, / 

/ ' 

pp, 2 4  1 

J u s t i c e ,  

W e  c o n c u r :  - 


